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EXECUTIVE SUMMARY AND RECOMMENDATIONS
The project
Background

‘...tribunals have generally had much less attention than courts, whether civil or criminal. They have... been a bit of a Cinderella in our system of justice.’ (Lord Tony Newton, then Chair of the Council on Tribunals, 2006)
Tribunals are bodies which have been established as an alternative to the courts for the resolution of disputes between people and public bodies, and disputes between parties arising in the work-place.
This project seeks to provide a package of reform proposals for tribunals in Northern Ireland. It was prompted by Law Centre (NI)’s perception of disadvantage faced by users of tribunals in Northern Ireland compared with users in Great Britain. Reform in Great Britain has taken place following the Leggatt Review of Tribunals published in 2001. The intermittent nature of devolution in Northern Ireland, combined with the lack of agreement on devolution of policing and justice powers, meant that tribunal reform in Northern Ireland was in a state of limbo. 

The project was devised before a gathering in pace of developments in Northern Ireland which included agreement to transfer administrative support for tribunals from their sponsoring Departments to the Northern Ireland Court Service. Devolution of policing and justice occurred on 12 April 2010 and the new Department of Justice has acquired as an agency the re-titled Northern Ireland Courts and Tribunals Service. The Hillsborough Castle Agreement specifically authorises the Department of Justice to take forward the ongoing programme of tribunal reform.

There are two elements to the project.  The first is a small, qualitative study of users of three different tribunals – Appeal Tribunals (social security), Industrial and Fair Employment Tribunals and the Special Educational Needs and Disability Tribunal – to understand the users’ experience of tribunals in Northern Ireland.  This involved interviews with tribunal appellants, claimants and respondents and was supplemented by interviews with tribunal representatives and tribunal Chairs and members.  In total, 36 interviews were conducted between August 2009 and February 2010.  The research aimed to establish what issues tribunal users face in Northern Ireland.  This part of the project was developed in response to the lack of research on the experiences and perceptions of tribunal users in Northern Ireland.  

The second element is a scoping study, which explored in interviews – in Northern Ireland, with court and tribunal judiciary and Department officials and, in Great Britain, with an official and academics – the parameters, operational issues, possibilities and difficulties of tribunal reform, as well as the current gap in the arrangements for the oversight and accountability of tribunals.  These interviews were conducted between August and November 2009.  The jurisdiction of the Council of Tribunals and its successor, the Administrative Justice and Tribunals Council, does not extend to Northern Ireland and there has been a long-standing deficit in the oversight of the work of individual tribunals.  At present, only a few tribunals in Northern Ireland issue an annual report, none publish a business or development plan with strategic objectives and the gathering of data on tribunals is time consuming and difficult.  
Tribunal development
Tribunals have grown dramatically during the 20th century, their paradigm composition being a legally qualified Chair and two other members with specialist expertise in the matters which are dealt with by the tribunal.  Their perceived advantages over the courts are their expertise in the subject matter and the procedures which they employ, which are intended to be more ‘user-friendly’ than those used in the courts. It is these two latter features which help promote two other perceived advantages of tribunals over courts, their speed and lower cost. 

While tribunals may have been regarded by the officials who created them as machinery for administration, the view of their official reviewers is that they are machinery for adjudication, modelled on but different from courts, sharing their independence from the executive branch.

A concern about the independence of tribunals was given raised significance when the Human Rights Act 1998 was enacted as it conferred a right to proceedings before an independent and impartial tribunal in the determination of criminal charges and civil rights and obligations. This and their haphazard growth prompted the 2001 review conducted by Sir Andrew Leggatt, which did not include those tribunals within the competence of the devolved institutions in Northern Ireland, Scotland and Wales.  Leggatt was concerned about this and hoped that reform in those jurisdictions would complement and not impede his proposals.  His major proposals were to remove tribunals from their sponsoring Departments, so that responsibility for policy and operations would be placed in a Department under the Lord Chancellor which would not be a party in any of the disputes before the tribunals; to place all tribunal members under the judicial leadership of a Senior President; to improve the information, advice and support which users would receive enabling them to represent themselves where possible; to improve the efficiency of tribunals’ administration and to use active case management so that hearings could be conducted more effectively with issues and the relevant evidence having been identified, which might also obviate the need for a hearing.  The system of tribunals, and of administrative justice as a whole, was to be kept under review by the Council on Tribunals.  

These proposals were mostly accepted and policy was developed in a White Paper published in 2004 which presaged the Tribunals Courts and Enforcement Act 2007.  A unified Tribunals Service was established in April 2006 for UK-wide tribunals, and an Administrative Justice and Tribunals Council was created under the 2007 Act, replacing the Council on Tribunals and tasked with keeping under review the administrative justice system as a whole.
While many of the tribunals in Northern Ireland mirror their counterparts in Great Britain, reform in Northern Ireland has not followed this pattern.  This project aims to provide an evidence base to shape the direction of tribunal reform in Northern Ireland, and the report uses the findings from the users’ and scoping studies to create a set of recommendations for tribunal reform.
The users’ study
A number of themes emerged from the findings of the users’ study:

Why go to a tribunal? - Users went to tribunal to address a grievance. Users did not always distinguish between their grievance and the legal basis of their claim, suggesting that there is a need for a better explanation of the decision which is contested and advice on whether a claim can be pursued.

Expectation of the tribunal hearing - The majority of tribunal users did not know what to expect at the tribunal hearing, and were often fearful of the experience, suffering stress, sleeplessness and nausea as a result.  Users related this fear to not knowing what the physical environment of the tribunal would be like, as well as being concerned at whether they would be able to participate in the hearing and provide the tribunal with information that was required.

Pre-hearing advice - Users who accessed advice prior to the hearing did so from a wide range of sources – specialist, personal, lay and professional.  The most effective advice was provided by experienced advisers (legal or lay) who could give advice on the legal issues.  Many of the users who did not take advice before the hearing either were not aware of what advice existed, how to access advice, or regarded the cost of accessing legal advice as prohibitive.  There was a general view that pre-hearing advice, while useful and potentially empowering, was not a substitute for representation. 

Representation - The main advantage of representation was in providing an equality of arms between parties, and enabling parties to present their cases effectively.  Where the quality of representation was poor, this was seen as being extremely unhelpful, and often disadvantageous for users.  Poor representation could be provided by lawyers who did not understand the nature of tribunal proceedings.  The quality of representation from voluntary sector organisations was also variable, but good quality specialist advice was seen as highly beneficial.  Where users were represented, their view was that they could not have proceeded effectively without representation.  The majority of those who were not represented stated that they would seek representation if they had to go to the tribunal again.
Role of the tribunal - The role of the tribunal, and particularly the Chair, was seen as being to enable individuals to present their case, to ensure that the full facts of the case were explored and that parties were not disadvantaged by lack of representation, and to remain impartial.  The participation of lay panel members was seen as beneficial to the tribunal in providing a multidisciplinary perspective and avoiding an overly legalistic approach to cases.  Where lay members did not appear to have an equal input into proceedings, their role was perceived as being less valuable.

Experience of the hearing - Users were divided between those who viewed the hearing as better than they had expected (less formal, more relaxed) and those for whom the experience was as expected, or worse (more formal, structured, intimidating).  Users who were nervous or uncomfortable could be put at ease by the approach of the panel; those who had bad experiences at the hearing tended to blame the attitude and approach of the tribunal panel.  The more formal the hearing was, the more off-putting this was for users, and many users felt unprepared for the level of formality.

Challenges faced by users - Users faced challenges at successive points: prior to making an appeal/claim, prior to the tribunal hearing, during the hearing, and after the hearing.  One of the main challenges that were identified for appellants/claimants was getting to a hearing: in recognising the right to appeal/claim and feeling able to exercise that right.  Users faced challenges at the initial decision making stage, in being able to complete the necessary documentation to take an appeal/claim, and in understanding the case papers. Post-hearing, there could be difficulties with the tribunal decision, either in terms of delay in getting a decision, or in understanding the decision. There were also procedural challenges for Special Educational Needs and Disability Tribunal (SENDIST) appellants in getting the tribunal’s decision implemented, and for Industrial/Fair Employment Tribunal (I/FET) users in appealing the tribunal’s decisions.

Independence - Users wanted an independent tribunal process, which they saw as linked with (and indistinguishable from) fairness and impartiality.  Views on the independence of the tribunal by users were dependent on the outcome and experience of the hearing.  Where users had a positive outcome, they were more likely to view the tribunal as independent; where the outcome was negative, they were more likely to call the independence of the tribunal into question.  However, where parties found the experience of the tribunal hearing to be negative, they were likely to see the tribunal as lacking independence, even where the outcome of the case was not known or was positive.  The attachment to sponsoring Departments was considered to be problematic by social security appeal tribunal members and SENDIST members, but not I/FET members.  
Timings and delays - Users identified difficulties in relation to the timings and delays within the tribunal processes with the length of time it took to get a hearing, the length of the hearing, and the length of time taken to get a decision.  

Alternative methods of resolving cases - Overall, there was evidence of a willingness or desire to have a means of talking to ‘the other side’ prior to hearing, but there were mixed views on whether existing mechanisms to achieve this were appropriate.  Where no formal alternative dispute resolution mechanisms existed, this was seen by some as regrettable.  Users indicated a desire for an alternative to a tribunal hearing, either as an alternative means of resolving their case or to enable them to decide whether a case should be pursued.

Training of tribunal members - Both legal training and judge-craft training were regarded as vital by members.  Legal training was regarded as a priority by most members, and this included training on the tribunal procedures.   Where training was ad hoc rather than systematic, members were more likely to regard training as inadequate, and where training was not appropriately pitched to take account of differing levels of experience, it could be regarded as being of limited value.  Judge-craft training was also seen as vital, particularly for new or inexperienced members.  There appears to be a gap in training on diversity and equality issues.
A unified tribunal system? - The advantages of a unified system which were identified were the creation of a pool of members from which to draw on for different tribunals, the potential to create career paths for Chairs and an increased opportunity for members to maintain their skills by sitting more frequently.  The disadvantages identified included concerns that there would be a loss of expertise, and a loss of control by individual tribunals over their own procedures.  There was a concern that the level of training required to work within a unified service would be problematic for part time and lay members.  A further disadvantage was a loss of intimacy in moving from a small system to a large one, making access more problematic. There was strong agreement that proper training could facilitate cross-ticketing of members between different tribunals.  There was debate over where I/FETs should sit within a unified system.  There was no discussion over whether an Upper Tier should be created, but the views on the need for an Employment Appeal Tribunal which arose from discussions on challenges faced by users would be a relevant consideration here.

Oversight and accountability - There was strong support from tribunal members for an oversight and accountability body for NI tribunals, as a means of developing and maintaining standards for tribunals.

The scoping study

Oversight and accountability
The interviewees were of the view that there was judicial accountability, and normal financial accountability through usual departmental arrangements, but not all of the tribunals produced annual reports.  There was no oversight of the development of tribunals, which was ad hoc, with disparate approaches to their running, and the viewpoint of users has not been gathered. The interviewees thought that there was a need for a Council on Tribunals such as the one which had existed from 1958 to 2007 in Great Britain, which kept the composition and working of tribunals under review, bearing in mind the users’ perspective, and provided advice and constructive criticism. 
The Leggatt reform package

The Review of Tribunals conducted by Sir Andrew Leggatt - Tribunals for Users: One System, One Service - which reported in 2001, and covered 70 different bodies, had a clear focus on users. Concerns about tribunals’ independence and impartiality and their incoherent proliferation led to proposals for structures. These changes would facilitate the provision of a better service to users through administrative efficiencies and judicial leadership to be responsible for well trained tribunal members who might be using processes other than oral hearings. This new tribunal framework would be kept under system review by the Council on Tribunals whose remit would be expanded beyond tribunals to the other component parts of the administrative justice system.
Leggatt’s proposals were accepted and then elaborated on in a White Paper, Transforming Public Services: Complaints, Redress and Tribunals, which presented tribunal reform in the context of an improvement in public services to which it would contribute. The Leggatt reform package was accepted by the interviewees in the scoping study. The views of the interviewees, particularly those of the users, demonstrated that Leggatt’s concerns for users were equally valid in Northern Ireland. 
The recommendations are presented around the themes of users, processes, judicial leadership, structures, system review and a roadmap indicating tasks and a schedule for their implementation.
Recommendations
Users
The Department of Justice must adopt a user focus and ensure that tribunal policy and delivery are co-ordinated across the different areas of civil and administrative justice. There has been a lack of information for users on decisions and how they may be challenged, as well as a lack of, and lack of information about, advice and support if an appeal or challenge is sought. There is a ‘hotch-potch’ of appeals from, and challenges to, tribunal decisions which should be made coherent. Tribunals are different from courts and this should be reflected in their hearings being held in an appropriate user-friendly environment. Users should be surveyed about their experience of tribunals, advice and support services, and user groups should be established. 
1. Users must be the focus of the Department of Justice and its policy and executive units in relation to tribunals and administrative justice. 
2. Clearly expressed information about challenges to decisions must be made available in a range of languages and formats detailing types of remedies, their possible outcomes, processes, what users can expect and what they must do to pursue a challenge. 
3. Tribunal users should be given access to independent, good quality advice, support and representation, and the documentation and processes for claiming such advice and support must not be complex.
4. Tribunal users should have a right to an accessible and affordable appeal on a point of law.
5. The tribunal environment should be user friendly and appropriate to the hearing of a dispute, and users should be consulted on what may be considered to be user friendly tribunal accommodation. 
6. In addition to regular customer experience surveys of tribunals and the creation of users’ groups, consideration should be given to the commissioning of research into awareness and experience of tribunal appeals and the associated advice, information and support services.
Processes

While tribunals are designed to be used by people who are not represented, in some, such as Industrial and Fair Employment Tribunals, the law is so complex that while the conduct of the hearing can be facilitative, it may not erode the disadvantage of a lack of competent legal representation. Proportionate Dispute Resolution is a structured approach which seeks to prevent disputes through clear frameworks of rights, to reduce disputes by information and advice and to resolve disputes by using a variety of methods which seek to match the method to the dispute and by reserving oral hearings before tribunals or courts for those cases in which hearings are necessary or appropriate.
Tribunal rules in Great Britain have been revised so as to include an overriding objective to deal with cases fairly and justly, and sets of tribunal specific rules have been reduced to sets of generic rules. There is a duty to innovate in dispute resolution and experiments in techniques such as early neutral evaluation in disability living allowance cases and judicial mediation in employment discrimination cases have been mixed. They may achieve some cost savings but not significantly so, although there is some indication that other benefits may be gathered from experimentation.    
7. Rules of procedure for tribunals should incorporate an overriding obligation to deal with cases fairly and justly and consideration should be given to devising generic rules.
8. Consideration should be given to adopting the overall approach of Proportionate Dispute Resolution which seeks to prevent, reduce and resolve disputes.
9. Policy for, and provision of, information, advice and support including legal representation should be developed across criminal, civil and administrative justice, which includes tribunals.
10. There should be a duty to develop innovative techniques for the resolution of disputes by courts and tribunals. 
Judicial leadership
The Lord Chief Justice of Northern Ireland is responsible for the welfare, training and guidance and deployment of judges in the courts. The Senior President of Tribunals carries out this role for the UK-wide tribunals. It is important that tribunals should have leadership which is constitutionally appropriate and they should also be guaranteed judicial independence. There is a need for tribunal training to be improved. Northern Ireland was in the vanguard in using a Judicial Appointments Commission to make tribunal appointments but not all tribunals are covered by this legislation and, of those that are covered, this does not always include all categories of tribunal members. 
11. The guarantee of judicial independence should be extended to all tribunal members in Northern Ireland.  The Lord Chief Justice should be responsible for maintaining appropriate arrangements for their welfare, training and guidance and for their deployment in the tribunals of the Northern Ireland Courts and Tribunals Service. 
12. Training for tribunal members should be competency based and this should be provided by the Judicial Studies Board of Northern Ireland and by other appropriate providers covering generic judge-craft and jurisdiction specific knowledge and skills.  In addition to induction and continuing education and training, this should include support through mentoring, performance management and appraisal.
13. The Lord Chief Justice should be responsible for arrangements for the appraisal of tribunal members. 
14. Appointments to all Northern Ireland tribunals should be by the Northern Ireland Judicial Appointments Commission following competitions for which they are responsible. 
15. Tribunal members should continue to be deployed in more than one tribunal jurisdiction where they have the relevant expertise and training. 
Structures

The agreement for the transfer of administrative support to tribunals has gone through two of the three planned phases, however, not all tribunals were included in this programme. Responsibility for tribunal policy as well as administrative support should be transferred to the Department of Justice from the current sponsoring Departments which will provide coherence. The size of the Northern Ireland tribunal sector is rather smaller than that of Great Britain so restructuring may not be required but the utility and feasibility of a Northern Ireland Amalgamated Tribunal with first instance and appellate divisions should be the subject of a consultative study. This could also consider other aspects of the reforms relating to the granting of a right to an appeal on a point of law, such as whether this should also exclude a right to judicial review.
16. Those tribunals for which the Department of Justice is not completely responsible should be transferred to it from their current sponsoring Departments.
17. Consultation should be conducted immediately to determine if it would feasible and useful to: 
· restructure the tribunals into an amalgamated tribunal or a civil and administrative tribunal; and 
· create an appellate division for an amalgamated tribunal or a civil and administrative tribunal and whether such an appellate division should be given a judicial review jurisdiction.
System review

Leggatt had proposed that the Council on Tribunals have its remit extended to cover not only tribunal justice but administrative justice. It was recognised that in disputes between people and public bodies there were a variety of methods for redress to put things right, that they formed part of the administrative justice system which also included the arrangements for decision-making by public bodies affecting people and that the two were linked. If both were viewed together then a dynamic relationship between them could mean that lessons learned from putting things right could assist in getting things right first time. The Tribunals, Courts and Enforcement Act 2007 replaced the Council on Tribunals with the Administrative Justice and Tribunals Council which has both a Scottish and a Welsh Committee. The creation of a Northern Ireland Committee was canvassed and was the preference of most interviewees. There were, however, problems and it was thought that the balance of advantage lay in creating a Northern Ireland Administrative Justice and Tribunals Council which should have links with the body in Great Britain. This new body should keep under review the tribunal reforms as well as relating them to the rest of the administrative justice system in Northern Ireland and doing so with an emphasis upon the users’ perspective.

18. A Northern Ireland Administrative Justice and Tribunals Council (NIAJTC) should be established with a remit to keep the administrative justice system of Northern Ireland under review, to consider ways of making the system accessible, fair and efficient, to advise Northern Ireland Ministers and the Lord Chief Justice of Northern Ireland on the development of the system, to refer to those persons proposals for changes in the system and to make proposals for research.  

19. The NIAJTC should be appointed by the Northern Ireland Minister for Justice after public competition. The membership should not number fewer than four nor more than six persons, with the Northern Ireland Ombudsman as an ex officio member. In the consultation exercise on the reform proposals, views should be sought on whether the UK Parliamentary Ombudsman should be (a) a statutory member or (b) invited to attend as an observer, and how (a) might be done given the constitutional  position. 
20. The NIAJTC should be able to report on matters within remit causing concern at its own initiative and be asked to report on matters referred to it by Ministers. It should prepare three year strategy plans and annual action plans, consult the Civil Justice Committee, the Social Security Advisory Committee and the Northern Ireland Law Commission, and publish annual reports.

A proposed ‘roadmap’

While some aspects of tribunal reform will not require legislation, other aspects will and so will the wider context of administrative justice. Accordingly, a schedule should be agreed which will allow some things to take place immediately or in the near future, while preparations for a Tribunals Bill should be put in train, some of which can be given to an informal but representative Administrative Justice Steering Group. This group can conduct work on possible tribunal reforms as well as paving the way for both the creation of a NIAJTC and a better understanding of the administrative justice system. This preparatory work enables the Department of Justice officials to continue with other work and then prepare a Tribunals Bill and the necessary pre-legislative consultation to which the steering group’s work will have made a substantial and time-saving contribution. After enactment, there will still be some implementation to be done, which could be significant if it includes the restructuring of different tribunals into a Northern Ireland Amalgamated Tribunal.      

21. Pending the preparation and enactment of legislation on tribunal reform in Northern Ireland, action on the provision of information, advice and support to tribunal users and improving the training of tribunal members can be conducted without legislation, and the Minister of Justice should appoint an Administrative Justice Steering Committee, chaired by a judge, with members drawn from tribunal presidents, civil servants, the advice community, academics and the Northern Ireland Ombudsman and perhaps also the Comptroller and Auditor General.  This group should be responsible for conducting consultations on structural changes to tribunals - amalgamation with first instance and appellate divisions.  This work should be done within six months.  In addition, the Steering Group should pave the way for the work of a NIAJTC by commissioning a study to map the administrative justice system in Northern Ireland and its boundaries with UK-wide bodies as well as conducting work which will promote greater understanding of the administrative justice system, the relationships between the various remedies within the system for putting things right and the relationship between that and getting things right. 
22. Legislation should be enacted by 2012:

· to provide that all new tribunals will be the responsibility of the Department of Justice;

· to provide judicial leadership of tribunals by the Lord Chief Justice; 

· to extend the guarantee of judicial independence to tribunals;

· to provide procedural rules to include the overriding objective of dealing with a case fairly and justly;

· to establish a NIAJTC; and 

· to provide for structural changes to tribunals, if supported in consultation.
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