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Aim

The purpose of this briefing is to highlight not only
the importance of human rights in the assessment
process but also the need for social services staff
to comply with human rights statute and case law.
Following the judgement in the case of Jennifer
Connor, it is advisable for trusts to record all possi-
ble alternatives that could meet an individual’s care
needs showing an analysis of the effect of each al-
ternative on the individual’s human rights.

The final decision relating to the individual's care
must then be one that is the least restrictive and/or
detrimental to the individual concerned.

The court case – the facts

Mrs Connor suffered from mental illness and from
in or around 1997 had intermittently been detained
and sometimes made subject to Guardianship Or-
ders under the Mental Health (NI) Order 1986.    In
November 2002, she married her partner and
wished to permanently reside with him.  At the time,
she was subject to a Guardianship Order which re-
quired her to reside in a certain residential care
home.  She challenged the trust's decision and the
matter was eventually heard by the Court of Ap-
peal.

Her principal argument was that requirement for
her to reside in residential care and not with her
husband was a breach of her rights under Article 8
of the European Convention of Human Rights.  The
Court held that there had been a breach of her Arti-
cle 8 rights.

The legislation

In October 2000, the Human Rights Act 1998 came
into force in Northern Ireland and embedded the
European Convention of Human Rights into domes-
tic law.  Since then, the decision making, actions
(and sometimes omissions) of public bodies, which
include trusts, must be consistent with domestic
law and with the Human Rights Act.  Since the Act

came into force, an individual’s human rights should
be at the forefront of any assessment of that indi-
vidual’s needs and any decisions relating to her/his
care.

The Convention rights

Article 8 is one of the most relevant in the context
of community care. It provides:

1. Everyone has the right to respect for his private
and family life, his home and his correspond-
ence.

2. There shall be no interference by a public au-
thority with the exercise of this right except such
as is in accordance with the law and is neces-
sary in a democratic society in the interests of
national security, public safety or the economic
well-being of the country, for the prevention of
disorder or crime, for the protection of health
or morals or for the protection of the rights and
freedoms of others.

Interfering with an Article 8 right

Article 8 is a qualified right in that it is possible to
interfere lawfully with the right in certain circum-
stances.

Where an article 8 right is engaged it can be inter-
fered with if;

� the interference/ restriction is in accordance
with the law;

� it is necessary in a democratic society, for exam-
ple for economic reasons; and

� it is proportionate in pursuance of the legiti-
mate aim.

In a social welfare context, the key principles of most
relevance are the need for the action to be ‘the least
restrictive interference’ and overall to be ‘balanced’.
In the Connor case, the judges held that this could
only be achieved by a full analysis of all alternatives
open to the trust.
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The hearing

“The failure of the trust to address a user’s Arti-
cle 8 rights rendered their decision unsupport-
able”.

Connor 2004

The trust involved in the Connor case accepted that
its decision to require Mrs Connor to live in a named
residential home constituted an interference with
her Article 8 rights.  It contended that this decision
was taken in accordance with law (S 22(1) of the
Mental Health Order 1996) and was both necessary
to safeguard Mrs Connor and therefore proportion-
ate in its pursuit of that aim.

The case put forward by Mrs Connor’s legal repre-
sentatives centred on the argument that the trust
had failed to adequately demonstrate the necessity
of the restrictions imposed against her convention
right to found a family and reside with her husband.
It was their submission that the trust in its various
reports and assessments had not shown that it had
considered Mrs Connor’s situation against the back-
ground of her right to a private and family life.  There
was no analysis of her situation ‘through the prism
of the European Convention’ nor was there any
analysis of the alternatives that might be open to
the trust.

The Court of Appeal judges agreed and upheld Mrs
Connor’s application.  It held that the trust in the
Connor case had failed to demonstrate adequately
that its decision to require Mrs Connor to live sepa-
rately from her husband was the least restrictive in
the circumstances.  It was the Court's view that,
where an individual’s Article 8 rights are interfered
with, there should be an analysis of the alternatives
open to the trust.

Without such analysis a Trust decision interfering
with an individual’s Article 8 rights could not possi-
bly be proportionate.

The Court of Appeal judges found that the trust had
unjustifiably interfered with Mrs Connor’s Article 8
rights.

 The Connor case has been referred to and has in-
fluenced judgements in later cases in particular the
decision in Re AR v Homefirst (NICA 2005).

Advice following the judgement

Assessment of need has a central role to play in the
provision of community care and correct assess-
ment is crucial to the provision of appropriate care

to meet an individual’s needs. An individual’s hu-
man rights should be at the core of correct assess-
ment.  The Connor judgement serves to re-empha-
sise this point.   Trusts must approach every as-
sessment of need from a human rights perspective.
By recording analysis of alternatives, trusts will be
able to demonstrate that appropriate consideration
has been given to a person’s human rights.

In assessment documentation, a mere reference to
the fact that a user’s article 8 rights have been ‘con-
sidered’ is not sufficient.  The trust's decision maker
must look at all alternatives available in the particu-
lar circumstances of an individual’s situation.  The
effect of each alternative on the individual’s human
rights should be analysed and documented.  If the
final decision involves an interference with the indi-
vidual’s Article 8 rights, that interference should be
confined to the minimum necessary to secure the
objective of providing appropriate care to her/him.
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