CHANGES TO IMMIGRATION TRIBUNALS
The Immigration and Asylum Chamber: the First Tier and Upper Tribunal 

The Tribunal Courts and Enforcement Act 2007 created a new unified system of Tribunals with the intention of creating and promoting consistency. On 15 February 2010 (transfer day), when the Transfer of Functions of the Asylum and Immigration Tribunal Order 2010 came into force, the functions of the Asylum and Immigration Tribunal (AIT) were transferred to the new system.  The overriding objective is to deal with cases ‘fairly and justly’ and to ensure as far as possible that the parties are able to participate fully in the proceedings.
The single tier AIT is now replaced with two new tribunals - the First tier (FTT) and the Upper Tribunal (UTT).
The FTT will hear and determine appeals against immigration decisions made by the Secretary of State for the Home department (SSHD) and the UTT shall hear and determine appeals brought against decisions of the FTT. 
Three types of legal provision apply:
1. The Tribunal Courts and Enforcement Act 2007 (the 2007 Act);

2. Statutory instruments which explain the way parts of the current system have changed as well as transitional provisions.  In particular, The Transfer of Functions of the Asylum and Immigration Tribunal Order 2010 no. 21 (the “Transfer Order”);
3. Procedure Rules and practice Directions which explain how the new tribunals, especially the UTT, will operate in practice (these may be subject to change and clarification in time) - 2005 Rules (as amended) and the 2008 Rules (Upper Tribunal).
1. FTT – Asylum Chamber of the First Tier Tribunal
From 15 February, appeals brought against immigration decisions of the SSHD will now be heard in the FTT. All existing immigration judges are being transferred across and will now be judges of the FTT.
1.1 What remains the same

There is no change to the following:
· what amounts to an immigration decision or any other core legislative provision regulating scope of appeal rights eg certification;
· grounds upon which initial appeals are advanced;
· the continuing applicability of the AIT (Procedure) Rules 2005 except for Part 3 – Reconsiderations are now abolished- (these Rules are now amended from 15 February);
· the tribunal has no power to award costs;
· Case Management Reviews will continue. 
1.2  What changes

Actual / proposed changes include the following:
· Practice Directions/Statements are changed.
· The Definitions under Rule 2 of the 2005 Rules are amended.
· If the FTT decides that notice of an initial appeal is invalid, it will deliver a procedural or preliminary decision in the form of a determination rather than by notice. These decisions can not be appealed.
· Sections 103(A) – 107 of the 2002 Act and Part5 3 of the 2005 Rules concerning applications for Reconsideration are abolished and are now replaced with rules that regulate applications for permission to appeal to the UTT.
· The Tribunal procedure Rules “may enable” the tribunal to certify an appeal on the basis that the appeal had no merit – Transfer Order Article 27.
· New appeal forms.
· Obligations on both parties to serve paginated and indexed bundles to be relied upon as well as a list of authorities (Rule 8 of Practice Directions in FTT & UTT).
1.3 The new process for applying to appeal against a decision of the FTT

The application must first be made in writing to the FTT (s11 of the 2007 Act) for permission to appeal on a point of law. In addition to identifying the relevant decision and grounds of appeal, the party making the application MUST STATE THE RESULT THE PARTY MAKING THE APPLICATION IS SEEKING - Rule 24 (5)(c). This is to assist the Upper Tribunal.
1.4 Time

· In country – five days of deemed receipt of FTT’s appeal decision (or amended appeal decision pursuant to rule 60 of the 2005 Rules- eg corrections)
· Out of country – 28 days
· The FTT can extend time if “by reason of special circumstances it would be unjust not to do so” -Rule 24(4). A decision not to admit may be appealed to the UTT.
The FTT must first consider whether to review its decision.  This is in accordance with Rule 25 & 26 (2005 Rules) and is new.

The application for permission will be considered by what is now a deputy judge who can decide whether to undertake a review.  A review will only be undertaken by the FTT if it is satisfied that there is an error of law. The statutory jurisdiction is set out at section 9 of the Tribunals, Courts and Enforcement Act 2007: see www.opsi.gov.uk/acts/acts2007.
 If a review is carried out, the FTT can only set it aside, not substitute its own decision. It must consider this first prior to granting or refusing permission to appeal to the UTT. It remains to be seen how many applications for permission to appeal go on to be reviewed by the FTT.
A review can only take place once and where it is satisfied that there is an error of law – the type by which: 

“The effect of any error of law has been to deprive a party before the FTT of a fair hearing or other opportunity for that party’s case to be put to and considered by the FTT, or there are highly compelling reasons why the matter should be re-decided by the FTT. (Such reasons are likely to be rare)”.
It is of note that there is no mention of “material” in error of law.

The FTT will notify the parties of the outcome of any review, and any appeal rights, but if the FTT takes action in relation to a decision following review WITHOUT GIVING EVERY PARTY AN OPPORTUNITY TO COMMENT, the outcome must explain that any aggrieved party has the chance to have the decision set aside and for it to be reviewed again - Rule 26 (3).
On review, the decision may be set aside or remitted to the FTT or UTT for a new hearing. The FTT can correct obvious errors.  The reasons for the decision can be amended accordingly. 
It appears that the statutory framework - section 9(11) (see above) permits the FTT to reconsider any new decision it makes following a review, in line with rule 26(3).
 Section 11 sets out the jurisdiction for appeal to the Upper Tribunal.  There is no appeal against a decision to review or not to review.  There is, however, an appeal against whatever is the ultimate substantive decision of the FTT.  If the FTT reviews and decides to set aside, it must give new written reasons.  It seems that, in effect, you might seek permission to appeal against those reasons (the new decision) and, to begin with, the FTT would have to consider whether it ought to review the new decision.
Once the application has been considered for review, the FTT must consider whether to grant permission to appeal. If the FTT does not review the decision or reviews it and decides to take no action, it must then consider whether to grant permission to appeal to the UTT. If permission is refused, it must send to the parties its reasons and notice of any appeal rights. There is a special procedure for providing notice of a decision relating to an asylum case - Rule 27. If permission has been refused, it can be renewed by way of written application to the UTT. The matter will then be decided by a DJ or SIJ. If permission is still refused the decision will be final.
The FTT has no later than TEN DAYS after receiving the application to make a decision.
If permission is granted, the respondent can respond to this and the appellant can reply. Then there will be a rolled up hearing. The first stage at this hearing will involve, as before, establishing an error of law. Then the intention is to move onto the second stage there and then. There will obviously be exceptions in complex cases especially where oral evidence is required. The appeal can be remitted to the FTT or UTT. If the appeal is heard by the UTT, any appeal goes to the Court of Appeal and then the Supreme Court. If the appeal is heard by the FTT, then there will still be a further appeal to the UTT.
1.5 Legal aid

Funding Orders are gone unless an application for Reconsideration was made prior to 15 February. The legal aid position remains somewhat vague.  Further clarification as to how this will operate in practice is expected on the LSC website. However, the position remains as before in respect of work completed in preparation of an application to appeal. Legal aid will only be granted if permission is granted. This could be onerous on practitioners, especially if a refusal of permission needs to then be renewed to the UTT. 
2. UTT – ASYLUM CHAMBER OF THE UPPER TIER TRIBUNAL
The Tribunal Procedure (Upper Tribunal) Rules 2008 apply to the UTT. The process is very similar to what it used to be, but the powers of the UTT are very different and extensive. Please refer to Rule 5 of the 2008 Rules. For instance, there are now powers to prohibit disclosure of documents (Rule 14).
As stated above, an application for permission to appeal to the UTT can only be made in writing to the UTT:

· if it has first been made to the FTT and the FTT decided against that party in relation to any review and/or permission to appeal; or 
· if the FTT decided not to admit an out of time application for permission to appeal. 
It is of note that some decisions are excluded pursuant to the 2007 Act and any notice of appeal is to be treated as invalid - Rule 9 of the 2005 Rules.
If an application for permission to appeal directly to the UTT is made out of time, a request for an extension of time must be made with reasons – Rule 10. The UTT can only admit:

· under its unfettered discretion in Rule 5 (3) of the 2008 Rules; or 
· if the appellant can show why it is in the interests of justice for the UTT to admit the application. 
There are strict time limits for submitting written evidence in a late notice of appeal.
Hearings to determine permission (not on papers) and for an appeal hearing must be requested. It is vital that appellants make it clear from the outset that they want an oral hearing. The new appeal forms include a provision for renewing grounds rejected on application to the FTT, including where partial leave is granted.

2.1 Time

If appellant is in UK – seven working days after the decision was sent to the appellant (if electronic or hand delivery, five days)

If application is from outside the UK – 56 days after FTT’s decision was made (one month if sent to the appellant or 28 days if hand delivery or electronic) - not working days

For fast track - no later than four days after the decision was sent (two days if delivered or electronic)

(Working days are defined – see 2008 procedure rules)
It is important that the appellant informs the UTT of address and method of communication from the outset as this may significantly reduce time limits.
2.2 Withdrawal

This has changed - a party cannot withdraw without the consent of the UTT (except in permission to appeal applications). This will be particularly significant in country guidance and complex cases where practitioners in the past have spent considerable time and public money preparing for an appeal only for the respondent to withdraw the decision on the day. There is also pressure being put on the Rules Committee to extend this to the FTT.
2.3 Response from the respondent

Unless directed otherwise, a respondent may provide a written response to a notice of appeal to the UTT no later than one month after notice is sent of the grant of permission (fast track cases are one day). As referred to above, extensions of time are governed by Rule 5(3) of the 2008 Rules.

2.4 Reply from the appellant

Subject to directions, the appellant may reply to the response in writing one month after the UTT sent a copy of the response to the appellant or five days before the hearing, whichever is the earlier (fast track is the day of hearing). 
Copies of the reply will then be sent to the respondent. 
This enables legal arguments to be advanced prior to the hearing.
2.5 Funding and disposal

The previous funding regime is now abolished but, as stated above, funding is still conditional on securing permission. Correspondence from the LSC has indicated that similar rates will apply.
Once considered, if the UTT is satisfied there is an error of law, it can remit to the FTT or make the decision itself. According to the Practice Statement in Part 3, it seems likely that the UTT will proceed to remake the decision itself rather than remit to the FTT. 
2.6 Failure to comply with a requirement of the Rules or Direction

This will not automatically make any proceedings void.  The tribunal may take such action as it considers just.  This may include an asylum or immigration case waiving any requirement or directing the failure to be remedied – see Rule 7 of the 2008 Rules.

Some Rules do not apply to asylum or immigration cases – please refer specifically to the 2008 Rules. For example, striking out, and cost orders.

2.7 Correcting, setting aside, renewing and appealing decisions of the UTT

This is contained in Part 7 of the 2008 Rules:
· Any application for permission to appeal should be in writing to the UTT.
· In asylum and immigration cases, it is twelve days after the date the decision was sent or seven days if the appellant is detained. If outside the UK, time is shortened where the decision is sent electronically or hand delivered. There is provision to extend time – Rule 44. 
· Whereas the FTT must undertake review and only if the outcome is unfavourable go on to consider whether to grant permission, the UTT has discretion whether or not to review - Rule 45. This may only happen in a case where the UTT has overlooked something that would have a material effect on the decision. If the UTT does not review and takes no action, it must consider whether to give permission to appeal in relation to the decision or part of it.

· Appeals to the Court of Appeal must pass an additional test – not only must there be an error of law but, either the appeal must raise some important point of principle or practice, or there must be some other compelling reason for permission to be granted.
There are also new Rules of Procedure for both the FTT & UTT relating to Children, Vulnerable and Sensitive witnesses. The practice direction of the senior President of Tribunals of 3 November 2008 now applies to both tiers.

2.8 Transitional provisions

Essentially, on 15 February appeals transfer into the FTT. Applications for reconsideration do as well. They simply become applications for permission to appeal to the UTT. Applications prior to 15 February under S103A of the 2002 Act continue before the High Court. If the High Court orders reconsideration they will then be transferred to the UTT and continue as an appeal to the UTT.

All directions and orders made in transferred cases prior to 15 February remain in force. References under s103C continue and cases remitted or restored by the appellate Court will be remitted to the UTT. Both the FTT and UTT will be able to apply the old rules to ensure that proceedings are dealt with fairly. Any time limits before 15 February continue to apply.

Any applications to the appropriate appellate court prior to 15 February but not yet determined will continue as applications to the UTT.

2.9 Transfer of fresh claim judicial reviews

The Borders, Citizenship and Immigration Act 2009 s 53 makes provision for immigration and asylum “fresh claim” JRs to be transferred to the UTT. To date no announcement has been made as to when this transfer of functions will take place.
Please note that the Transfer Order allows for amendments to the Rules.
