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This adviser practice guide is for social security advisers who are assisting a client in
their appeal from an appeal tribunal to the Social Security Commissioner. The guide
is in two parts. Part 1 provides guidance on how to identify whether your client has
grounds to appeal an appeal tribunal decision. Part 2 outlines your responsibilities as
a representative at a social security hearing and the procedure that should be

followed in appealing to the Social Security Commissioner.

Appeals to the Social Security Commissioner involve points of law. Representatives
at hearings before the Social Security Commissioner are often required to provide
written submissions on the law and make oral submissions at hearing. This can be a
challenging prospect for representatives. While this adviser practice guide provides
information on procedure and important time limits, we recommend that you seek
advice and assistance from our Social Security Legal Officers when assisting a client

in appealing to the Social Security Commissioner.

For free, tailored advice on any of the issues discussed in this document,
please speak to one of our Social Security Legal Officers on (028) 9024 4401 or
email benefitsadvice@lawcentreni.org.
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Appeals to the Social Security Commissioner

Social security appeals, including appeals to the Social Security Commissioner, are
legal proceedings. If you are representing a claimant at an appeal before a tribunal
or the Social Security Commissioner, you should familiarise yourself with the rules of
procedure.

The procedural rules for appealing from an appeal tribunal to the Social Security

Commissioner are set out in the following legislation:

e Social Security Commissioners (Procedure) Regulations (Northern Ireland)

1999 (‘the Commissioner Procedure Regulations 1999’)

e Social Security and Child Support (Decisions and Appeals) Reqgulations
(Northern Ireland) 1999* (‘the Decisions and Appeals Regs 1999’)

e Social Security (Northern Ireland) Order 1998 (‘the 1998 Order’).

What are my responsibilities as a representative?

A recent decision of the Social Security Commissioner in RB v. Department for
Communities (PIP) [2021] NI Com 5 (C42/20-21(PIP)) provides guidance on what is
expected of representatives at social security hearings. The guidance applies to
appeal tribunals and hearings before the Social Security Commissioner.

The Commissioner’s guidance is summarised as follows:
In general:

e As social security hearings are legal proceedings, a third party cannot simply

purport to represent a claimant or initiate proceedings on their behalf. In

This is the unamended version of the Decision and Appeals Regulations. Amendments to the
Regulations can be found at Search for SSPLD Blue Volumes (communities-ni.gov.uk)



https://lawcentreni.s3.amazonaws.com/Social-Security-Commissioners-Procedure-Regulations-Northern-Ireland-1999-as-amended-March-2007.pdf
https://lawcentreni.s3.amazonaws.com/Social-Security-Commissioners-Procedure-Regulations-Northern-Ireland-1999-as-amended-March-2007.pdf
https://www.legislation.gov.uk/nisr/1999/162/contents/made
https://www.legislation.gov.uk/nisr/1999/162/contents/made
https://www.legislation.gov.uk/nisi/1998/1506/contents
https://iaccess.communities-ni.gov.uk/sspldbluevolumesinternet/users/internetsearchpage.aspx
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general, representatives should secure prior written authority from their
clients.

All representatives must read, understand and observe the rules of procedure.
Representatives should pay particular attention to time limits and provisions

enabling them to act on their client’s behalf.

Appeals to the Social Security Commissioner:

For appeals before the Social Security Commissioner, regulation 17
Commissioner Procedure Regulations 1999 states that a claimant may
conduct a case themselves or be represented by any person they appoint for

that purpose.

Appeals to an appeal tribunal:

For tribunal hearings the rules are set out in the Decisions and Appeals
Regulations 1999. Regulation 49(8) provides that any appointed
representative shall have all the rights and powers to which a claimant is
entitled.

Regulation 49(11) provides the representative with rights to address the
tribunal, call witnesses and put questions directly to any other person called
as a witness.?

If the claimant has provided written authority to a representative to act on their
behalf, the representative can also appeal or make an application for
extension of time for appealing;® apply for the tribunal’s decision to be set
aside;* and apply for leave to appeal.® Each of these actions initiates a new
adjudication procedure and in each case the claimant must have provided
express written authority to the representative to initiate that procedure.

An appointed representative has a number of implied powers under regulation
49(8). These include:

o Seeking an adjournment or postponement.

a B~ W N

Reg 49(11) Decisions and Appeals Regulations 1999.
Reg 33(1)(a)(ii) Decisions and Appeals Regulations 1999.
Reg 57(3)(b) Decisions and Appeals Regulations 1999.
Reg 58(1)(b) Decisions and Appeals Regulations 1999.
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o Requesting a statement of reasons.
o Applying for an extension of time to make an application for a
statement of reasons.
o Applying for a copy of the record of proceedings.
e Rather than relying on implied rights under regulation 49(8), it is best practice
for a representative to obtain a comprehensive form of authority from the

claimant. While the Appeals Service pro forma serves this purpose, there is

nothing to prevent a representative agency using its own pro forma.

The Appeals Service has provided a Code of Practice for representatives at social

security appeal tribunals.

How to appeal to the Social Security Commissioner:

Once you have secured your client’s written authorisation to act as their
representative and to pursue an appeal on their behalf, you must follow the correct

procedure, as outlined below.

Action to take following an appeal tribunal: request a statement of

reasons

What do | do if my client doesn’t agree with the outcome of their appeal

tribunal?
Within one month of the date of the appeal tribunal’s decision, request a statement
of reasons for its decision. Your request should be in writing and addressed to the

clerk to the appeal tribunal.®

6 Reg 53(4) Decisions and Appeals Regs 1999.


https://www.nidirect.gov.uk/sites/default/files/publications/Form-of-authority-19-12-17.pdf
https://www.communities-ni.gov.uk/sites/default/files/publications/dsd/code-of-practice-for-tribunal-representatives.pdf
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What if more than one month has elapsed since the appeal tribunal’s
decision notice was issued?
In certain circumstances, the time for applying for a statement of reasons can be

extended. However, your application should not be more than three months after

the appeal tribunal’s decision notice was sent to your client.’

How do | ask for a statement of reasons outside the one month time
limit?

To request a statement of reasons after the time limit, you should apply in writing to
the LQM of the appeal tribunal. Your written request should include your grounds for
asking for an extension of time. As there are limited circumstances (see below) in
which an LQM will grant an extension of time, you should try to address those

specific circumstances in your request.®

What are the circumstances in which an extension of time will be
granted?

The LQM will only grant an extension of time if they decide it is in the interests of
justice to do s0.° They will only be satisfied of this if they decide that special
circumstances (see below) apply and if as a result of the special circumstances, it
was not practicable for your application to be made within the one month time limit.1°

In deciding if it is in the interests of justice to grant the application, the LQM has
regard to the amount of time that has elapsed since the one month time limit expired.
The greater the amount of time, the more compelling must be the special

circumstances.!!

What are the ‘special circumstances’?

Special circumstances are:

(a) The claimant, their partner or dependant has died or is suffering from a

serious illness

7 Reg 54(1) Decisions and Appeals Regs 1999.
8 Reg 54(2)-(3) Decisions and Appeals Regs 1999.
9 Reg 54(4) Decisions and Appeals Regs 1999.
10 Reg 54(5) Decisions and Appeals Regs 1999.
u Reg 54(7) Decisions and Appeals Regs 1999.



Law Centre NI — Adviser Practice Guide — June 2021
Appeals to the Social Security Commissioner
Part 2 — Procedure

(b) The claimant is not resident in the UK
(c) Normal postal services were disrupted or

(d) Other ‘wholly exceptional and relevant’ special circumstances exist.'?

Can | rely on the fact that | didn’t know about the time limits?
No, your own or the claimant’s lack of knowledge is not relevant. That is why it is
important to familiarise yourself with the rules of procedure before you represent

someone at a social security hearing.

| have applied for and received a statement of reasons, what do | do

next?

Carefully read through the statement of reasons and compare it to your notes of the
appeal hearing. You need to identify if there are any grounds to appeal the decision.
Appeals from an appeal tribunal can only be made on the ground of error of law.*3
Further guidance on how to identify errors of law is provided in Part 1 of this adviser
practice guide. If you are unsure, speak to one of our Social Security Legal
Officers on (028) 90244401 or email benefitsadvice@lawcentreni.org.

Action to take following an appeal tribunal: seek leave to appeal

Having reviewed the statement of reasons, | believe the tribunal has

erred in law, what's next?

Your next step is to apply for leave to appeal. In the first instance, you apply to the
clerk of the appeal tribunal. This should be done in writing and you should include
enough detail in your application so that the decision of the appeal tribunal can be
identified. You should also state your grounds of appeal.

Your application for leave to appeal will be considered by the LQM of the appeal
tribunal. The LQM should grant leave to appeal if you are able to show that it is

12 Reg 54(5)-(6) Decisions and Appeals Regs 1999.
13 Art 15(1), Social Security (NI) Order 1998.


mailto:benefitsadvice@lawcentreni.org
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arguable the appeal tribunal erred in law. However, in practice, leave is often refused

at this stage.

How long do | have to apply for leave to appeal?

You should apply for leave to appeal within one month of the date on which the

statement of reasons was sent to your client.*4

What if I miss the one month time limit?

You can still apply for leave to appeal as long as it is within one year of the expiry of
the one month time limit. However, the LQM will only accept and consider your
application, if they think there are special reasons to do so0.%® ‘Special reasons’ is
not defined in the legislation, however, it is likely to include bereavement, iliness and

postal disruption.

What if my application for leave to appeal is refused?

If you are unsuccessful in seeking leave to appeal from the LQM of the appeal

tribunal, you can apply to the Social Security Commissioner.6

What is the time limit for applying for leave to appeal to the Social

Security Commissioner?
You should apply within one month of the date on which the LQM'’s decision to

refuse leave was sent to your client.t’

What if I miss the one month time limit?

The Social Security Commissioner can accept a late application for leave to appeal if
special reasons apply and the application is on or before the final date.'® ‘The final
date’ means 13 months from the date on which the decision of the appeal tribunal or,

if later, the statement of reasons, was sent to your client.?®

14 Reg 58(1)(a) Decisions and Appeals Regs 1999.
15 Reg 58(5) Decisions and Appeals Regs 1999.

16 Reg 9 Commissioner Procedure Regs 1999.

7 Reg 9(2) Commissioner Procedure Regs 1999.
18 Reg 9(3) Commissioner Procedure Regs 1999.
19 Reg 9(4) Commissioner Procedure Regs 1999.
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How do | apply to the Social Security Commissioner for leave to appeal?
Application for leave to appeal should be in writing and include the claimant’s contact
details, grounds of appeal and, if the application is late, the reason for its lateness. %°
It is recommended that you use form OSSCL1 for this purpose. Notes for guidance on

completing the form are available here.

What happens after | submit my application for leave to appeal?

Once you lodge your application for leave to appeal, it is shared with the other party:
usually the Department for Communities. The Department has an opportunity to
submit comments on your application for leave. Comments usually respond to the
errors of law you identify and state whether the Department agrees or disagrees that
there was a material error of law. You will receive a copy of the comments and you
have one month to reply. You might use your reply to highlight that the Department
has not addressed a particular point, refer to relevant case law or concede that one
of the errors of law you identified is not material etc. Your comments are shared with
the Department and it has a month to reply further. When neither side has any
further comment to make, the case file is passed to the Social Security

Commissioner to consider.

What if my application to the Social Security Commissioner for leave to

appeal is unsuccessful?

You cannot appeal the Social Security Commissioner’s decision to refuse leave to
appeal. However, on limited grounds, you can ask for the decision to refuse leave to
be set aside.?! You should do this within one month of the Commissioner’s decision
to refuse leave to appeal.?? Depending on the reasons for the refusal, you may also
seek judicial review of the decision in the High Court. If you’re considering seeking
judicial review, you should get legal advice. You can do this by contacting our
Social Security Legal Officers on (028) 90244401 or

benefitsadvice@lawcentreni.orq.

20 Reg 10 Commissioner Procedure Regs 1999.
21 Reg 31(1) Commissioner Procedure Regs 1999.
22 Reg 31(2) Commissioner Procedure Regs 1999.


https://www.justice-ni.gov.uk/sites/default/files/publications/justice/OSSC1%20Form.pdf
https://www.justice-ni.gov.uk/sites/default/files/publications/justice/Guidance%20on%20completing%20the%20OSSC1%20Form.pdf
https://www.justice-ni.gov.uk/sites/default/files/publications/justice/Guidance%20on%20completing%20the%20OSSC1%20Form.pdf
mailto:benefitsadvice@lawcentreni.org
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What if my application to the LQM for leave to appeal is successful?

In this case, you should submit an application for appeal in writing to the Office of the
Social Security Commissioner.?? It is recommended that you use form OSSC1 for
this purpose.

What is the time limit for applying for appeal once leave has been

granted?

You should submit your application for appeal within one month of the date on

which written notice granting leave for appeal was sent to your client.?*

What if | miss the one month time limit?

The Social Security Commissioner can accept late notice of appeal for special
reasons.?® ‘Special reasons’ is not defined in the legislation, but it is likely that it will
include circumstances such as the ‘special circumstances’ set out in regulation 54

Decision and Appeals Regs 1999, i.e. bereavement, illness, postal disruption etc.

What do | need to send with my OSSC1 form?

You need to include the following documents from the Appeals Service with your

OSSC1 application or appeal:
1. The Tribunal’s decision notice.
2. The Tribunal’s statement of reasons.

3. The Tribunal’s record of proceedings. This is normally sent to the claimant
with the statement of reasons.

4. The LQM'’s decision granting or refusing leave to appeal, or rejecting the
application.

Consideration of the case by the Social Security Commissioner

On the case passing to the Social Security Commissioner, they can take a number of

steps. Sometimes they will grant leave to appeal and then consider the appeal on a

23 Reg 12 Commissioner Procedure Regs 1999.
24 Reg 13 Commissioner Procedure Regs 1999.
25 Reg 13(2) Commissioner Procedure Regs 1999.

10


https://www.justice-ni.gov.uk/sites/default/files/publications/justice/OSSC1%20Form.pdf

Law Centre NI — Adviser Practice Guide — June 2021
Appeals to the Social Security Commissioner
Part 2 — Procedure

separate date. However, sometimes leave to appeal is granted as part of the

Commissioner’s written decision on the appeal.

Once the case is before the Social Security Commissioner, the person appealing is
known as the appellant and the other party is known as the respondent. In most

cases, the respondent will be the Department for Communities.

Each party can lodge written submissions:

Before the appeal hearing, the respondent can submit written observations on the
appeal. This should be done within one month of the written notice of appeal. The
respondent should indicate if they support the appeal or outline their grounds for
opposing the appeal. A copy of the respondent’s written submissions is provided to

the appellant.?®

The appellant can submit written observations in reply to the respondent. The
appellant’s observations should be submitted within one month of the respondent’s

submissions.?’

The Commissioner may issue directions:

The Commissioner may issue directions to any party to provide further information to
help determine an issue in the appeal.?® This might include directing the appeal
tribunal to submit a statement of facts.?® It could also include a direction to the
parties to prepare written submissions on complex legal matters. This can pose a
challenge to representatives, particularly if they do not have previous experience of
appeals to the Social Security Commissioner. Law Centre’s Social Security Legal
Officers can provide advice and assistance to representatives on complex

legal matters.

Any party can make a written request to the Commissioner to issues directions,

including directing another party to provide written observations.*°

26 Reg 18 Commissioner Procedure Regs 1999.
27 Reg 19 Commissioner Procedure Regs 1999.
28 Reg 20 Commissioner Procedure Regs 1999.
29 Reg 20(2) Commissioner Procedure Regs 1999.
30 Reg 20(3) Commissioner Procedure Regs 1999.

11
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The Commissioner may decide the matter without a hearing:

When both parties have no further observations to make, the Commissioner will
decide if a hearing is necessary or not. In most cases a party’s request for a hearing
will be granted. However, it may not be if the Commissioner is satisfied the

proceedings can be decided without a hearing.3!

If a hearing is directed, both parties to the appeal will be required to prepare a written
summary of their case and/or an outline of their argument (known as a skeleton
argument) in advance of the appeal hearing. Each party should include copies of any

cases they intend to rely on in making their case before the Commissioner.

What to expect from a hearing before the Social Security

Commissioner
The parties should be given at least 14 days advance notice of a hearing. If notice of
the hearing has been given, the Social Security Commissioner may proceed in the

absence of any party who fails to attend.3?

A party can represent themselves at the Commissioner hearing or appoint a
representative.®® The hearing is informal. A Commissioner will listen to what
everyone involved has to say and may ask some questions. You should call the
Commissioner either ‘Mr Commissioner’ or ‘Madam Commissioner’, whichever is

appropriate.3*

The appellant and respondent, including their representatives, are entitled to be
heard during the hearing. With leave of the Commissioner, they may give evidence,
call witnesses and put questions to any other witness.3> However, as an appeal to

the Commissioner is on a point of law, it is very rare to have witnesses at the

hearing.

81 Reg 23(2) Commissioner Procedure Regs 1999.

82 Reg 24 Commissioner Procedure Regs 1999.

33 Reg 17 Commissioner Procedure Regs 1999.

34 Social Security and Child Support Commissioners (justice-ni.gov.uk)
35 Reg 24(7) Commissioner Procedure Regs 1999.

12
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The Commissioner has the power to summon a witness to give evidence at the
hearing.3¢ The Commissioner can also direct the assistance of experts.®’ In complex
cases which raise a question of law of special difficulty, the Commissioner may direct
that the case is heard by two or more Commissioners. This is called a Tribunal of

Commissioners.38

Decisions of the Social Security Commissioner

If all parties agree that the appeal tribunal made an error of law, the Commissioner

may set aside the decision and refer it to a new tribunal.®®

If having heard the parties, the Commissioner decides that the appeal tribunal made

an error of law, the Commissioner has the power to set the decision aside and:*°

0] Give the decision they consider the tribunal should have given without
making a fresh or further finding of fact*!

(i) Give the decision they consider the tribunal should have given and make
findings of fact*? or

(i)  Refer the case to a tribunal, usually a new tribunal, for a new hearing.*?

What if my client does not agree with the Commissioner’s decision?

If your client does not agree with the Commissioner’s decision, they may seek leave
to appeal to the Court of Appeal. Leave to appeal must be sought within three
months of the date on which the Commissioner’s decision was sent to your client.
An appeal to the Court of Appeal must be on a point of law and you should seek
legal advice if you are considering appealing a Commissioner’s decision. Please
contact our Social Security Legal Officers on (028) 90244401 or

benefitsadvice@lawcentreni.org for advice and assistance on appealing a

Commissioner’s decision.

36 Reg 25 Commissioner Procedure Regs 1999.

87 Art 16(6) Social Security (NI) Order 1998.

38 Art 16(7) Social Security (NI) Order 1998.

39 Art 15(7) Social Security (NI) Order 1998.

40 Art 15(8) Social Security (NI) Order 1998.

41 Art 15(8)(a)(i) Social Security (NI) Order 1998.
42 Art 15(8)(a)(ii) Social Security (NI) Order 1998.
43 Art 15(8)(b) Social Security (NI) Order 1998.
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Conclusion:

The purpose of this adviser practice guide is to provide basic guidance on the rules
of procedure that apply to appeals to the Social Security Commissioner. Part 1 of the
guide should assist you in identifying if your client has grounds to appeal in the first

place.

Appeals to the Social Security Commissioner raise complex legal matters and
representatives will often be required to make written and oral submissions on the
law. At Law Centre NI our Social Security Legal Officers are experts in social
security law and have years of experience in representing claimants before the
Commissioner. In exceptionally complex cases, if necessary our Social Security
Legal Officers, as practising solicitors, can make applications for legal aid and

instruct barristers.

If your client is considering appealing to the Social Security Commissioner,
please contact our Social Security Legal Officers on (028) 90244401 or email

benefitsadvice@lawcentreni.org for advice and assistance.

Disclaimer:

Although every effort is made to ensure the information in Law Centre publications

is accurate, we cannot be held liable for any inaccuracies or their consequences.
The information contained within this document should not be treated as a complete
and authoritative statement of the law.

Law Centre NI only operates within Northern Ireland and the information in this
document describes the state of the law in Northern Ireland only.

When reading Law Centre documents, please pay attention to their date of
publication, as legislation may have changed since they were published

© Law Centre NI 2021
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