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Using this Guide

This guide is designed to support advisers in providing advice and dassistance to
clients engaging with the Work Capability Assessment (WCA).

The guide is designed to help advisers quickly identify and understand the relevant
criteria for assessing Limited Capability for Work (LCW) and/or Limited Capability
for Work-Related Activity (LCWRA).

The information outlined is predominantly drawn from Northern Ireland legislation,
case law and guidance. However, because Universal Credit (UC) and New Style ESA
were introduced earlier in Great Britain (GB), it also refers to relevant case law and
guidance from GB.

All references to the ‘Department’ are references to the Department for
Communities, which is the public authority responsible for administering benefits in
Northern Ireland.

As always, we encourage advisers to contact Law Centre NI's Social Security Advice
Line if they have any questions or require further assistance.

Free, specialist and confidential advice on all social security issues
To speak to one of our advisers, telephone our advice line:

e 028 9024 4401
e Monday to Friday
e 09.30-13:00




Work Capability
Assessment

A work capability assessment (WCA) is the process that the Department for
Communities uses to determine a claimant’s ability to work. It is conducted in all
claims for New Style Employment and Support Allowance and can be conducted in
Universal Credit claims upon the claimant’s request. In New Style ESA claims, the
WCA determines whether a claimant is eligible for New Style ESA and the group
within which the claimant will be placed. In Universal Credit claims, the WCA
determines whether the claimant will have work requirements and whether they will
be entitled to an additional financial element in their award of UC.

The objective of a WCA is to determine if a claimant is able to search for work and/or
Is able to participate in activities to improve their prospects of looking for work in the
future.

This guide will go through the various steps in the WCA, the criteria against which
claimants are assessed as part of the WCA, and the potential outcomes of a WCA.




|CW/LCWRA

There are three potential outcomes of a WCA. A claimant may be found to have:

e Capability for Work and Work Related Activity;
e Limited Capability for Work (LCW); or
e Limited Capability for Work Related Activity (LCWRA).

Each of these outcomes have different consequences for a claimant. Those
consequences differ slightly depending on whether the claimant is applying for New
Style ESA or UC. In both instances, the determination depends upon the number of
points that they score or special criteria that they satisfy in the WCA.
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LCW/LWCRA

Universal Credit

Universal Credit (UC) is a working age, means-tested benefit paid to individuals on a low
income who are either in or out of work. All claims for Universal Credit require a claimant
to accept a ‘claimant commitment’. A claimant commitment records the responsibilities
that you must fulfil in connection with your UC award. Generally, a claimant commitment
includes specific work-related requirements. Work-related requirements can be
reduced or limited in some circumstances. One of those circumstances is where,
following a WCA, a claimant is found to have LCW/LCWRA.’

If a claimant is found to have LCW, fewer work requirements can be imposed upon
them as a part of their claimant commitment. A claimant who is found to have LCW will
be subject to the ‘work preparation requirement’ and may be subject to a work-focused
interview requirement. However, the Department may not impose any other work
related requirements on a claimant with LCW.®

Generally, an assessment of LCW does not entitle a claimant to an additional financial
element in their UC award. The LCW element was abolished for new claims from 3 April
2017. If you are supporting a claimant who had an award of LCW/ LCWRA from before 3
April 2017, they may continue to be entitled to the financial element of LCW. If there is a
dispute or you require more information about payment of LCW, please contact Law
Centre NI's Social Security Advice Line.

If a claimant is found to have LCWRA, no work requirements can be imposed upon
them. Claimants are further entitled to the LCWRA element, which increases the
financial value of their UC award.’

1.Welfare Reform (Northern Ireland) Order 2015 at Article 19.
2.Welfare Reform (Northern Ireland) Order 2015 at Article 18.

3. Welfare Reform (Northern Ireland) Order 2015 at Article 18(3).
4.Welfare Reform (Northern Ireland) Order 2015 at Article 26(1)(a).
5.Welfare Reform (Northern Ireland) Order 2015 at Article 26(4).
6.Welfare Reform (Northern Ireland) Order 2015 at Article 24(2)(a).
7.Welfare Reform (Northern Ireland) Order 2015 at Article 17(b).



https://www.lawcentreni.org/get-legal-help/social-security/im-an-adviser-legal-help-social-security/
https://www.lawcentreni.org/get-legal-help/social-security/im-an-adviser-legal-help-social-security/
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LCW/LCWRA

Limited Work No Work
Requirements Requirements

No Additional LCWRA Element
Financial (Additional
Element Payment)

LCWRA Element Rates

From 6 April 2026, the LCWRA element will be paid to some claimants at a reduced
rate. However, some claimants will still be able to get the LCWRA element at a
higher rate. This section will outline the differences in the rate of payment and which
claimants qualify for each rate.

From 6 April 2026, UC claimants who are found to have LCWRA will be entitled to
the LCWRA element at the lower rate unless they are in one of the three groups of
claimants who are entitled to the protected rate. The lower rate is presently set at
£217.24. This rate will be frozen from 6 April 2026 until the 2029/2030 tax year.
Claimants in receipt of this LCWRA rate will also be in receipt of a higher UC
standard allowance.

Three groups of claimants will be entitled to the LCWRA element at the ‘protected
rate”; "
1."Pre-2026 claimants’;

2.'Severe Conditions Criteria claimants’; and,
3.'Terminally Ill claimants’.

The protected rate is presently set at £429.80.

8.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(2).

9.The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification)
Regulations (Northern Ireland) 2026 at Regulation 3.

10.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(2).



https://www.rightsnet.org.uk/index.php/resources/benefit-rates
https://www.rightsnet.org.uk/index.php/resources/benefit-rates

Click here for table of Contents

LCWRA/LCWRA

Entitlement to Protected Rates

1.Pre-2026 Claimants:

A claimant can be considered a pre-2026 claimant if they meet one of the
following 5 criteria and will be entitled to the LCWRA element at the protected rate.

A claimant will be considered a pre-2026 claimant if, before 6 April 2026, they were:

i. Continuously entitled to an award of UC which includes the
LCWRA element;

= A claimant will be considered ‘continuously entitled’ even if a claimant’s
entitlement stops because of increased income in a particular
assessment period as long as they become entitled again within 6
months of their UC award stopping‘f In other words, the standard of
‘continuous entitlement’ ignores periods where an award stops because
a claimant’s earnings exceed the threshold, as long as that period is not
more than 6 months. The claimant must remain entitled to the LCWRA
element whilst their earnings exceed the threshold income.

ii. Awaiting an initial WCA before 6 April 2026;

= Awaiting an initial WCA means that a claimant has started the health
journey but has not yet been assessed or received a decision on the
outcome of their WCA.

= As long as a claimant has started the health journey and is awaiting
assessment before 6 April 2026, they should be entitled to the LCWRA
element at the protected rate. More information about how to start the
health journey is available here.

= A claimant can be entitled to the protected rate of the LCWRA element
even if the decision is made after 6 April 2026, as long as they are
awaiting assessment before 6 April 2026."

= A claimant who makes a UC claim and declares a health condition or
disability before 6 April 2026 and is found to have LCWRA will be entitled
to a higher LCWRA rate, even if the decision on entitlement is made after
6 April 2026.

11.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28A(1).

12.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28A(2).

13.The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations
(Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(1).

14.The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations
(Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(1)(a).

15.The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations
(Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(b).
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LCWRA/LCWRA

iii. Found to have LCW and awaiting a WCA re-assessment before 6
April 2026;°

= If, following re-assessment, a claimant is awarded the LCWRA element, they will
be entitled to the protected rate, even if the decision on their entitiement to the
LCWRA element is made after 6 April 2026. :

iv. Entitled to the support component of ESA before 6 April 2026 and
claims UC after 6 April 2026;

= The claimant must remain entitled to the support component from 6 April 2026 up
until the date that they are awarded UC. The award of UC must include the LCWRA
element for the claimant to be entitled to the protected rate.

= This only applies to paid awards. A claimant with a credits-only award of ESA
before 6 April 2026 and who claims UC after 6 April 2026 will not be considered a

pre-2026 claimant and will be entitled to the lower rate of the LCWRA element of
UC.

v. Found to have LCWRA but not entitled to have LCWRA element
included in award on 6 Aprll 2026 because they had to wait the 3-
month relevant period.

= The LCWRA element cannot be included in a claimant’'s award for the first 3 months
of any claim. This is called the ‘relevant period’ in UC. You can read more about the
relevant period here.

» The objective is to complete a claimant’s WCA within those 3 months. However, it
can take a longer or shorter time.

= Sometimes a claimant can be assessed before the end of the 3-month relevant
period. Where this occurred and it was determined before 6 April 2026 that the
claimant is entitled to LCWRA but not paid until after because the 3-month relevant
period has not yet completed.

16.The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland)
2026 at Regulation 3 (4), see Schedule 5A, para 3.

17.The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland)
2026 at Regulation 3 (4), see Schedule 5A, para 3(b) l 0

18.The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland)
2026 at Regulation 3 (4), see Schedule 5A, para 5.

19.The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland)
2026 at Regulation 3 (4), see Schedule 5A, para 4.
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LCWRA/LCWRA

2. Severe Conditions Criteria Claimant:

A claimant will be considered a ‘severe conditions criteria claimant’ and be entitled to the
LCWRA element at the ‘protected rate’ if they meet all of the following criteria: *

I. Assessed as having LCWRA;
= A claimant must meet one of the activities set out in Schedule 7 of the UC
Regulations. More information about these activities is available here.

ii. Assessed that the LCWRA descriptor applies constantly and for the rest
of their life;

= A descriptor applies constantly if it applies either:”
= At all times; or,

= On all occasions on which the claimant undertakes or attempts to undertake
the activity.

iii. Condition has been diagnosed by a qualified HCP.

3.Terminally lll Claimant:

A claimant who is terminally ill will be entitled to the LCWRA element of UC at
the ‘protected rate’. A terminally ill claimant is a claimant who satisfies all the
following conditions:”

i l. The claimant has a progressive disease
ii. Death is a consequence of that disease

iii. Death is reasonably expected within 12 months

Terminally ill claimants are treated differently than other claimants in a
number of respects. You can find more information about the rules for
terminally ill claimants here.

20.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(8).
21.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(8).
22.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(10).
23.Universal Credit Regulations (Northern Ireland) 2016 at Reg 2, “terminally ill”.




LCWRA/LCWRA

ESA

Employment Support Allowance (ESA) is a non-means tested benefit for working
age people who have a health condition or disability which limits their ability to
work. A claimant’s entitlement is based on their National Insurance contributions,
and claimants continue to receive Class 1 contributions while in receipt of ESA.

ESA administered under the Universal Credit system is called New-Style ESA.
Before the introduction of Universal Credit, there were two kinds of ESA: income-
related ESA (IR-ESA) and contributions-based ESA (C-ESA). IR-ESA has been
replaced by UC, and most claimants who were in receipt of ESA have migrated
over to UC. C-ESA claims have similarly been converted to New-Style ESA. The
point at which a claimant’s C-ESA award converted to New-Style ESA depends on
whether they were in receipt of just C-ESA or in receipt of both C-ESA and IR-ESA:

o If a claimant was in receipt of C-ESA only, their C-ESA claim converted to a
claim for New-Style ESA on 1 December 2025.

o If a claimant was in receipt of both C-ESA and IR-ESA, their C-ESA converted to
New-Style ESA when their entitlement to IR-ESA ended under managed
migration.™

24. Welfare Reform Act 2012 (Commencement No. 35) (Abolition of Benefits) Order 2025 SI No. 1148 (C.55) at Article 2.




LCWRA/LCWRA

In New-Style ESA claims, there are three possible outcomes of a WCA. A claimant
may be found to have:

1.Capability for Work and Work Related Activity;
2.Limited Capability for Work (LCW); or
3.Limited Capability for Work Related Activity (LCWRA).

If a claimant is found to have LCW, they will be placed in the LCW group. There is
no additional financial award for claimants in the LCW group. New-Style ESA
claimants are treated as having LCW while they are awaiting an initial
assessment, so claimants who are found to have LCW will remain entitled to ESA
and will receive ESA at the same rate that they did during the c:ssessment phase.
These claimants will also have limited work-related requwements A Clqlmant
who has LCW may be subject to the ‘work preporatlon requirement’, “and may be
subject to a work-focused interview requwement However, the Department may
not impose any other work related requirements on a claimant with LCW or

treated as having LCW. ™

25.Employment and Support Allowance Regulations (Northern Ireland) 2016, at Regulation 26.
26. Welfare Reform (Northern Ireland) Order 2015 at Article 26(1)(a).

27. Welfare Reform (Northern Ireland) Order 2015 at Article 26(2).

28. Welfare Reform (Northern Ireland) Order 2015 at Article 26(3).

29. Welfare Reform (Northern Ireland) Order 2015 at Article 26(4).




LCW/LCWRA

Some ESA claimants may be entitled to an additional financial amount if they are
placed in the LCW group. The LCW component was abolished for new claimants
from 3 April 2017. If you are supporting a claimant who had an award of LCW/
LCWRA from before 3 April 2017, they may continue to be entitled to the financial
element of LCW. If there is a dispute or you require more information about the
payment of LCW, please contact Law Centre NI's Social Security Advice Line.

If a claimant is found to have LCWRA, they will be placed in the support group
and will be entitled to the support component, which is an additional financial
award. The support component is presently paid at a weekly rate of £50.35.
Claimants in the support group are not subject to any work-related
requirements.”

Limited Work No Work
Requirements Requirements

Support

No Additional Component

Financial

Component (Additional
Payment)

*Some New Style Employment and Support Allowance (NS-ESA) claimants in
Northern Ireland may also be entitled to a Universal Credit (UC) top-up.

30. Welfare Reform (Northern Ireland) Order 2015 at Article 24(2)(a).



https://www.lawcentreni.org/get-legal-help/social-security/
https://www.lawcentreni.org/get-legal-help/social-security/
https://www.rightsnet.org.uk/index.php/resources/benefit-rates

Waiting Period

The general eligibility criteria for UC and ESA is outside of the scope of this
manual. This section sets out eligibility requirements which are specific to
the LCW/LCWRA element of UC and the LCW/support components of ESA.
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Waiting Period

Waiting Period
The LCWRA element generally cannot be added to a Universal Credit award until
3 months after the date that the claimant first applies for the LCW/LCWRA
element to be included in their award or the date that they provide evidence of
their limited capability for work. If a claimant is found to have LCWRA following a
WCA, the LCWRA element will be added to their award from the beginning of the
assessment period that follows the assessment period in which the 3-month
waiting period ended. If more than three months have passed before the
determination on entitlement to LCWRA, the claimant’s entitlement to the LCWRA
element will be backdated to the first date in which the LCWRA element could be
paid to the claimant

Three groups of claimants are excluded from the 3-month waiting period. These
are:

1. Terminally ill Clcuimcunts;a2

2.Claimants who are in receipt of the support component of ESA, and,

3.Claimants who were assessed as having LCWRA but who lost entitlement
because their earnings exceeded the threshold for a period of less than three
months.”

ESA

The support component cannot be added to ESA until 13 weeks after the date that
the claimant is first eligible for ESA¥ If a claimant’'s WCA decision is only made
after more than 13 weeks, the claimant’s entitlement to the support component
will be backdated to the 14th week of their claim:s

31. Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29.
32.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(5)(a).
33.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(5)(b)(i). l 6
34.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(3)-(4)(b).
35.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 5; The Welfare Reform Act (Northern Ireland) 2007, at Section 24(2).
36.The Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations
(Northern Ireland) 2016 at Regulation 35(7)(c)




Application Process

This section of the guide sets out how to indicate that you wish to be assessed
for limited capability for work and work related activity and what rates of
benefits you may be entitled to while awaiting assessment.
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Application Process

Going on the Health Journey

The processes for UC and ESA differ because of
the different purposes of each benefit. All
claimants who apply for ESA will begin the
health journey and be assessed for WCA
because it is a benefit for people who have
limited capabillity for work. UC claimants who
wish to be assessed for LCW/LCWRA must
indicate that they wish to undertake the health
journey and undergo a WCA.

UC

The way that you indicate that you
wish to begin the health journey
depends on whether you are a new
claimant or have an existing UC
award.

If you are a new claimant, you must
report, in your application, that you
have a health condition and/or
disability that affects your capability
for work.

If you have an existing claim, you will
need to report your medical condition
as a change in circumstances.

In either circumstance, you should
also provide medical evidence of
your condition. UC will generally ask
for a ‘fit note’, a standardised letter
from your GP which notes that you
are not fit for work and the period for
which you are likely to continue to be
unable to work.

ESA

All claimants who apply for ESA will
have their capability for work
considered. No particular
indication needs to be provided -
applying for the benefit itself
provides the Department with an
indication that you have limited
capability for work. However, a
claimant must provide medical
certificates to receive payments in
their assessment period. To ensure
the assessment proceeds, the
claimant must provide the
required information, which is set
out in detail in the section on the
WCA process.
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Application Process

Assessment Phase

The time between making an application and getting a decision on the outcome of
your WCA is called the assessment phase. The amount of benefit that you can
receive during the assessment phase depends on which benefit you claim and your
circumstances. Again, the rules are different for UC and ESA.

Financial Element

The date from which you can first be paid UC and the work-related requirements
that you are subject to while awaiting assessment will depend on your
circumstances.

Generally, UC claimants are not treated as LCW during the assessment phase
and will not be entitled to any LCWRA element until the assessment phase, which
begins 3 months after you first claimed UC. There are some exceptions to this rule.
Claimants who meet these exceptions and do not need to undergo an
assessment will be entitled to receive the LCWRA element in the first three months
of their claim.

Work Requirements

If you have an existing award of UC and declare a health condition, your work
coadch has discretion as to what work-related requirements to impose during the
assessment phase. Any work-related requirements should take your conditions
into account.

If you can be treated as having LCW you should not be required to search for
work while awaiting assessment. If you can be treoted as having LCWRA, you
should not have any work related requwements

37.Welfare Reform (NI) Order 2015 at Article 26.

l 9 38.Welfare Reform (NI) Order 2015 at Article 24.




Application Process

ESA
Support Component

An application for New-Style ESA has two parts: an assessment phase and the main
phase. Generally, the assessment phase ends either after 13 weeks or after the
Department makes a determination on the claimant’s work capability, whichever is
earlier. A claimant cannot be in receipt of the support component until they have
entered the main phase of their claim.

New claimants will generally be treated as having LCW during the assessment
phase as long as they have provided current medical evidence.

Two groups of claimants cannot be treated as having LCW during the assessment
phase:”

e claimants who have been found to have work capability in their last
assessment;

e claimants who were treated as having capability for work in the last 6 months
because they failed to provide medical evidence or attend an assessment will
not be treated as having LCW.

However, if a claimant in either of these groups is appealing the Department’s
decision which found them to have work capability, they can be treated as LCW
while awaiting the outcome of that appeal.”

39.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 5.

40.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26.

41.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26(2)(b).

42.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30(3); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26(3). 2 o




Application Process

During Assessment Phase

Exceptionally, the following claimants can receive the support component during
the assessment phase:

43
e Terminally ill claimants

o This includes claimants who make an application for ESA on the ground of
terminal iliness or who are already in receipt of ESA and later request a
revision or supersession on the basis that they are terminally ill.”

e Claimants whose period of LCW is linked under the 12-week linking rule. -

o The linking rules allow multiple periods of LCW to be joined together to form
one continuous period for ESA. Where linking rules apply, the effect is that the
claimant will be found to have LCW for the whole linked period. Periods can be
linked as long as they are not more than 12 weeks apart. ®

o Where periods of LCW are linked, claimants can have the support component
included in their ESA during the first 13 weeks of a claim.

o A claim can be linked in a few different ways:

= The claimant becomes entitled to ESA within 12 weeks of a claimant’s
previous entitlement to ESA coming to an end and the claimant’s previous
entitlement to ESA did not end because they were found to be fit for work. “

= /f the claimant’s previous entitlement ended because they failed a WCA or
before they were assessed, the periods can be linked as long as the
claimant’s previous award lasted for 13 weeks or longer. Where this applies,
the claimant must pass a WCA before the periods can be linked, but upon
receipt of the support component, it will be backdated to the beginning of
the claim (rather than from 13 weeks following the ESA claim).”

= The claimant becomes entitled to ESA within 12 weeks of a claimant’s
previous entitlement to ESA coming to an end, and the claimant’s previous
entitlement to ESA ended because they were found to be fit for work, but
they are found to have LCW in the assessment connected with the
subsequent claim. “

43.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(a).
44.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1) (a) (i) and (ii); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(a) (i) and (ii).
45.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(b) and 7(1 ) and (c); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1) (b)
and 7(3)(a) and (c)
( )
(

)
B)(b

46.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 7(1)(b) and 7(1B)(d); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(d).
B)(a

(
47.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1) (b) and 7(
48. Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(b) and 7(1B)
)(

); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1)(b) and 7(3)
(b) and (c); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1) (b)
and 7(3)(a) and (c).
)

49. Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 7(1)(b) and 7(1B)(d); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(d).




Work Capabillity
Assessment
Process

The Work Capability Assessment (WCA) is the test that the Department for
Communities uses to determine whether a claimant has capability for work and
capability for work related activities. The WCA process has multiple steps and
requires a claimant to complete a questionnaire about their health conditions
and/or disability, provide medical evidence of those conditions or disability, and
undergo an assessment designed to assess work capability in accordance with the
WCA test. This section will go through each of those steps in the process detailing
what the claimant must do at each phase and the consequences if the claimant
does not comply with the WCA process.
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Work Capability Assessment Process

Who needs to be assessed?

UC

As a general rule, any claimant who
begins the health journey must undergo
a WCA. However, a claimant can be
treated as having LCW before
undergoing a WCA if they:

e were previously assessed to have
LCW on the basis of a WCA done for
UC or New Style ESA;™

e were treated as having LCW when in
receipt of old style ESA and are .
transferring from old style ESA to UC;

e were entitled to National Insurance
contribution credits for LCW when
they claimed UC; ™

* had been receiving ESA, but stopped
getting it because they turned state
pension age, but are still in receipt of
UC as part of a mixed-age couple;”

e can be treated as having LCW;
e can be treated as having LCWRA.

2016 at Regulation 40(1)(a).
51.Universal Credit (Transitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 19(2).
52.Universal Credit (Transitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 22(1) (a) (i).
53.Universal Credit (Trasitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 22(1) (a) (ii).
54.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(g).
55.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(h)

ESA

Similarly, ESA claimants must
undergo a WCA unless they
can be treated as
automatically having LCW. A
claimant can be treated as
having LCW automatically if
they:

e satisfy Activity 15

(Conveying food or drink to
the mouth) or 16 (Chewing
or swallowing food or
drink) of Schedule 3;

e are in receipt of UC and
has already been assessed
to have LCW."
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Information required for assessment

Generally, anyone applying for ESA or reporting to UC a condition which impacts their
ability to work will undergo a WCA. Claimants who move from ESA to UC and who
were in the ESA support group will not need to be re-assessed when they move to UC.
They will be entitled to the LCWRA element of UC without having to undergo another
WCA.

Generally, every claimant who reports a health condition which impacts their ability
to work must provide the Department with the following information to enable the
Department to determine their capability for work:

* Medical evidence documenting the claimant’s limited capabillity for work;57

e any information relating to their ability to perform the activities considered in the
WCA;”

e any such additional information as requested.5

9

These requirements have largely been implemented into the WCA process in the form
of a requirement to provide fit notes, a claimant questionnaire, and attending a
medical assessment designed to assess a claimant’'s work capability. Each of these
steps in the process will be set out in detail below.

Some claimants do not need to provide the above informatisg)n to the Department; i.e.,
claimants whom the Department must treat as having LCW. The list of claimants who
meet this criteria is set out in detail here. Further, the Department must not require a
claimant to provide the above information where it is satisfied that it already has
sufficient information to determine a claimant’s capability for work.”

All other claimants must complete each of the following requirements before the
Department will make a decision on their capability for work.

56.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(1) (a) (ii);
57.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(1) (a); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 21(1)(a); see also Social Security
(Medical Evidence) Regulations (NI) 1976 at Regulation 2.
58.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1) (b);
Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(a). 2 4

Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(b).
60.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(3); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(3); Universal
Credit Regulations (Northern Ireland) 2016 at Regulation 44(2).

(
(
59.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(1)(c); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1)(c);
(
61.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(2).
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Medical Evidence

A claimant must provide medical evidence of the health condition or disability that
Impacts their capability for work. Specifically, they must provide evidence from a
healthcare professional documenting their limited capability for work for each day
between the date of claim and the date of assessments.zGenerally, the Department
expects to see a ‘fit note’; a standardised letter from a claimant’s GP which states
that they are not fit for work and the period for which they are likely to continue to be
unable to work. However, the regulations state that a claimant can provide other
evidence of their limited capability to work if it would be unreasonable for them to
provide a fit note.”

Claimants must continue to provide medical evidence for the duration of the ESA
assessment phase and for their first 3 assessment periods for UC. If a claimant fails
to do this, the WCA will not continue.

Questionnaire

The claimant questionnaire is generally sent to each claimant who must undergo a
WCA. This is how the claimant fulfils the requirement to provide any information
relating to the claimant’s capability to perform the activities assessed under the
WCA. If the Department is satisfied that there is sufficient information to determine
whether a claimant has LCW without this information, a claimant is not required to
provide it.”

In UC claims, a claimant will be issued a UC50 form. In ESA claims, the form is called
an ESA 50 form. The Department will issue the claimant with the relevant form within
4 weeks of reporting their condition to UC or applying for ESA. The questionnaire will

ask the claimant to explain their medical condition and how it limits their capabillity

for work. The claimant must complete and return the relevant form for their claim to
proceed.

2 5 62.See Regulation 2 of the Social Security (Medical Evidence) Regulations (NI) 1976.

63.Regulation 2(1A) of the Social Security (Medical Evidence) Regulations (NI) 1976.

64.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 17(1)(b) and Regulation 18(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(a).
65.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 21(3).
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Failure to Complete

If a claimant fails to return the questionnaire, they will be treated as not having LCW
or LCWRA, unless they have a good reason or good cause for failing to return the
form. The test that applies depends on the benefit that the claimant is applying for.
The rules for ESA and UC are similar, but the terminology and test differ slightly. The
tests are therefore set out separately below.

ESA

Before the Department may determine that a claimant does not have LCW as @
result of failing to complete the ESABQ, it must;

e send the claimant a further request at least 3 weeks after the date of the first
request; and,
e wait at least 1 week after sending the further ESA50 to make a determination.

Good Cause

The Department cannot make a determination that the claimant does not have
LCW on the basis of their failure to complete an ESA50 where they have good
cause for not completing and returning the form.”

When determining whether a claimant has good cause for not completing and
returning the ESAB0, the Department must take the following matters into account:”

e whether the claimant was outside of Northern Ireland at the relevant time;
e the claimant’s state of health at the relevant time; and,
e the nature of the claimant’s disability.

66.Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(1); Universal Credit Regulations
(Northern Ireland) 2016 at Regulation 44(3).

67.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 22(2).

68.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(1); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 22(1).

69.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 20; Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 24.
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UC

Before the Department may determine that a claimant does not have LCW as a
result of failing to complete the UCHQ, it must:

e send the claimant a further request at least 3 weeks after the date of the first
request; and,

o wait at least 1 week after sending the further ESA50 to make a determination.

Good reason

The Department cannot make a determination that the claimant does not have
LCW on the basis of their failure to complete a UC50 where they have good reason
for not completing and returning the form.”

Good reason is not defined, but the Department will consider whether it was
reasonable for the claimant to act as they did. They will weigh the claimant’s
actions against what a reasonable person might do in the same Clrcumstances to
determine whether the claimant had “good reason” for acting as they did. The
Department should consider the same factors that they do to determine whether a
claimant has “good cause” for acting as they did.

Medical Examination

The Deportment may ask a claimant to attend a medical examination as part of
the WCA. This examination will be conducted by a health care professional (HCP)
approved by the Department and may be conducted in person, by video, or over
the telephone. The Department currently has a contract with Capita, who are
responsible for carrying out medical examinations of the WCA.

The HCP will use the information gathered in the examination to determine the
claimant’s abilities in relation to the activities assessed as part of the WCA. The HCP
will provide the Department with a copy of its report, which will include the number
of points the HCP believes the claimant is entitled to under the WCA or any the
criteria that they believe the claimant meets.

70.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(4).

71.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(3).

72.ADM Chapter K2: Good reason at K2021; https://assets.publishing.service.gov.uk/media/6798c7f94686aac1586063e0/adm-chapter-k2-good-reason.pdf.

73. Universal Credit Regulations (Northern Ireland) 2016 at Regulation 19(1); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(1); Universal Credit Regulations (Northern Ireland) 2016
at Regulation 45(1).
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Failure to Attend

If a claimant fails to attend a medical examination, they will be treated as not
having LCW or LCWRA, unless they have a good reason or good cause for failing to
attend. The test that applies depends on the benefit that the claimant is applying
for. The rules for ESA and UC are similar, but the terminology and test differ slightly.
The tests are therefore set out separately below.

ESA

A claimant can be found to have capability for work and work related activities if
they fail to attend or submit to an examination. The Department can only do this if:

e the Department sent the claimant written notice of the date, time and place for
the examination at least 7 days before the date of the examination; or

* The claimant agreed to accept a shorter notice period for examination.

Good cause

The Department cannot make a determination that the claimant does not have
LCW on the basis of their failure to attend an examination where they have good
cause for not completing and returning the form.”

When determining whether a claimant has good cause for not attending a medical
examination, the Department must take the following matters into account:

e whether the claimant was outside of Northern Ireland at the relevant time;

e the claimant’s state of health at the relevant time; and,
e the nature of the claimant’s disability.

74.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 45(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation19(2); Employment and Support Allowance Regulations (Northern Ireland)
2008 at Regulation 23(2).

75.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 19(3); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(3).

76.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 19(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(2).

77. Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 20; Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 24.
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UC

Before the Department may determine that a claimant does not have LCW as a
result of failing to attend a medical examination, it must: *

e send the claimant written notice of the date, time and place for the
examination at least 7 days before the date of the examination; or

* have given the claimant less than 7 days notice and the claimant agreed to
accept it.

Good reason

The Department cannot make a determination that the claimant does not have
LCW on the basis of their failure to attend a medical examination where they
have good reason for not completing and returning the form.”

See above for detailed explanation of good reason.

78.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 45(3).
79.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(3).
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Complaints
about WCA

Medical examinations for the WCA are currently conducted by Capitag, a private
company with a contract with the Department.

Claimants who are unhappy with any part of their assessment can make a
complaint directly to Capita. As set out below, the Department is ultimately
responsible for determining whether a claimant has capability for work and is not
bound by the HCP’s report. Complaints to Capita, therefore, should not focus on the
outcome of the WCA, but should focus on any issues that the claimant has with the
medical examination or the report that the HCP produced following the medical
examination. Claimants can make complaints about any issues arising from the
HCP’'s report, including inaccuracies, focus on particular conditions over others, or
comments taken out of context.

s
>

|

Audit

Assessment reports are subject to quality check and this can result in auditing /
of reports. Audited reports can be subject to change. If you raise a complaint

you should ask if the report was subject to quality checks and request all audit
information. If you appeal against a decision, the audit materials should be
included in the appeal papers provided.

80.mp v dfc (PIP) {2019} NICom5




Complaints about WCA

Complaints Procedure

A claimant or advisor may write to Capita outlining the grounds of the complaint
by email or post at the addresses below.

Email: Lot5.PIPCustomerRelations@haas.dfcnhi.gov.uk
Post: Capita HAAS, Capita PLC, PO Box 393, Darlington DL1 9UL.

Where a complaint is sent by email, the complainant should receive an
acknowledgement within 2 days and a full response within 20 days.

Further information about Capita’s complaints process is available here:

If the claimant has an active appeal, the claimant should also send a copy of their
complaint to the Appeals Service. A complaint is not an appeal against the
decision, so it is important that the claimant also appeals a decision within the
time limit. See the section on challenging decisions for more information.

If the complainant is unhappy with the response received from Capita they can
escalate their complaint to the NI Public Services Ombudsman (NIPSO)or the
Independent Case Examiner (ICE)



mailto:Lot5.PIPCustomerRelations@haas.dfcni.gov.uk
https://haas.capita.co.uk/en/contact-us#other_benefits.
https://haas.capita.co.uk/en/contact-us#other_benefits
https://nipso.org.uk/nipso/about-us/who-we-are/
https://www.gov.uk/government/publications/how-to-take-a-complaint-to-the-independent-case-examiner

WCA Decisions

The decision as to whether an individual has LCW/LCWRA is made by a decision
maker within the Department for Communities, not the HCP who conducted the
medical examination. The decision maker will consider all of the available
iInformation and then issue a decision as to the claimant’s capability for work.

Following a WCA, the Department must make one of 3 decisions:
1. The claimant has LCW;
2.The claimant has LCWRA;
3.The claimant does not have LCW or LCWRA.

The implications of each of these decisions for a claimant is set out in detail above.
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Challenging a WCA Decision

If a claimant disagrees with the Department’s decision on their capability for work,
they can challenge this decision. The mandatory reconsideration processes for UC
and ESA are different, but how to commence an appeadl and the appeal process is
largely the same for both benefits.

UC: Mandatory Reconsideration

If the Department finds that a UC claimant has capability for work and/or
capability for work related activities, and the claimant disagrees with this decision,
they must seek a mandatory reconsideration before they can appeal the decision.

A claimant can request a mandatory reconsideration by telephoning or writing to
UC within one month of the decision. It may be possible to seek a late mandatory
reconsideration if it is reasonable to grant the application and there were special
reasons for the delay. The claimant can apply up to a maximum of 13 months after
the decision, but the longer the delay the more compelling the circumstances for
delay must be.

If the client has been found to have LCW, there may be risk in seeking a Mandatory
Reconsideration. Advisers should make claimants aware of this risk.

3 3 81. Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016 at
Regulation 7.
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Mandatory Reconsideration isnt required

If the Department finds that an ESA claimant has capability for work and/or
capability for work related activities, they may be able to appeal this decision
without first seeking a mandatory reconsideration.

A claimant will not need to request a mandatory reconsideration of the WCA
decision before lodging an appeal where:

e This is the first time that the claimant has been found not to have LCW/LCWRA;
or

e This is the first time that the claimant has failed a work capability assessment
since they were previously found to have LCW/LCWRA.

These claimants do not need to request a mandatory reconsideration because
they will remain entitled to the same rate of ESA that they were receiving during
the assessment phase while awaiting the outcome of their appeal. The claimant
must continue to provide medical evidence while awaiting the appeal decision to
be entitled to payments.

Mandatory Reconsideration is required

A claimant must request a mandatory reconsideration before appealing a decision
which says that they have capability for work and/or capability for work related
activity if this is the second subsequent decision that they have received from the
Department concluding their capability for work. This is because these claimants will
not be entitled to receive ESA at the assessment phase rate while awaiting an
appeal in these circumstances.

A claimant can request a mandatory reconsideration by telephoning or writing to
ESA within one month of the decision. It may be possible to seek a late mandatory
reconsideration if it is reasonable to grant the application and there were special
reasons for the delay. The claimant can apply up to a maximum of 13 months after
the decision, but the longer the delay the more compelling the circumstances for
delay must be.

If the client has been found to have LCW, there may be risk in seeking a mandatory
reconsideration. This is because the Department or a later tribunal could look at the
decision again and decide the claimant does not have LCW. Advisers should make
claimants aware of this risk.
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Appeal

The claimant can appeal by completing an NOAI (SS) Form and sending this to the
Appeals Service. Alternatively, a claimant can write a letter to the Appeals Service
outlining that they wish to appeal against the decision.

In order to appeal, the claimant must enclose a copy of the mandatory
reconsideration notice (if MR was required) with their form or letter.

The normal time limit for lodging an appeal is one month from the date of the
mandatory reconsideration notice. It may be possible to seek a late appeal if it is
reasonable to grant the application and there are special reasons for the delay. The
claimant can apply up to a maximum of 13 months after the mandatory
reconsideration decision, but the longer the delay, the more compelling the
circumstances must be.

Appeals Process

After you have lodged a valid appeal with the Appeals Service, the Department for
Communities will be asked to provide an appeal submission outlining why it has
reached the decision under appeal. This appeal bundle will be sent to the appellant
and to the Appeals Service.

The Appeals Service is an independent body which administers the appeals
process. The appeal will be heard by an independent panel comprising a legally
qualified member, a medically qualified member, and a panel member with
experience of disability.

The appellant will be asked by the appeals service to select an oral, remote or
paper hearing. In an oral hearing the appellant and or withesses can attend and
give oral evidence to the tribunal. The appellant is entitled to bring a representative
to the hearing. A remote hearing allows the appellant to participate online via video
software. If the appellant selects a paper hearing no one will be able to attend to
provide evidence.



https://www.nidirect.gov.uk/publications/appeal-form-noa1ss
https://www.nidirect.gov.uk/contacts/contacts-az/appeals-service-benefits-appeals

Work Capability Assessment Process

Use of Medical Evidence at Appeals

Tribunals in NI no longer request evidence directly from the appellant’s GP. Instead,
the appellant and/or their representative must submit it directly to the Tribunal.

Appellants can normally access their medical evidence free of charge, and requests
should be made as soon as possible in advance of an appeal hearing to avoid an
adjournment. Normally medical evidence should be produced within one month of
request.

Appellants are only required to submit the evidence to the tribunal they wish to rely
upon and are not required to submit evidence which is not relevant to the WCA
entitlement. Care should be taken by appellants and representatives not to submit
sensitive and unauthorised information relating to a 3rd party.

Advisers can find more specific information about assisting clients at appeal in Law
Centre NI's Adviser Practice Guide: Appeals to the Appeal Tribunal for Northern
Ireland.

82. Additional Guidance avadilable via Information Commissioners Office .
83.. JC v SSWP (PIP) [2016] UKUT 0533 (AAC)



https://www.lawcentreni.org/wp-content/uploads/2022/10/Adviser-Practice-Guide-Appeals-to-the-Appeals-Tribunal-December-2021.pdf
https://www.lawcentreni.org/wp-content/uploads/2022/10/Adviser-Practice-Guide-Appeals-to-the-Appeals-Tribunal-December-2021.pdf
https://ico.org.uk/for-the-public/your-right-to-get-copies-of-your-data/what-to-expect-after-making-a-subject-access-request/#b
https://www.gov.uk/administrative-appeals-tribunal-decisions/jc-v-secretary-of-state-for-work-and-pensions-pip-2016-ukut-0533-aac

Special
Circumstances
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Special Circumstances

Claimant under 16

Generally, an individual is only entitled to UC when they turn 18. Exceptionally,
some claimants can receive UC at age 16 in special circumstances. One of those
circumstances is where a claimant has LCWRA.

To be eligible for UC at 16 on the basis of having LCWRA, a claimant must have a
WCA decision which found them to have LCWRA before they apply to UC.
Practically, this means that 16 year old claimants must apply to ESA to undergo a
WCA before applying to UC.

Terminal lliness

The following differences apply to a claimant who is
terminally ill:

e A claimant who is terminally ill is treated as having
LCWRA.”
e A terminally ill claimant does not have to serve waiting

e A terminally ill claimmant can receive the support
component during assessment phase.”

Terminally ill means death can be reasonably expected
within 12 months.

Both UC Claimants have LCWRA

Where both claimants in a couple are found to
have LCWRA, only one LCWRA element can be
included in the claim.”

84.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and Schedule 9, paragraph 1.
85. Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 85(2)(b).
86.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(a).
87.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(4).
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ESA Disqualification Criteria

Grounds for Disqualification

A claimant who would otherwise be eligible to receive New-Style ESA can be
disqualified from receiving ESA for up to six weeks:’A claimant can be disqualified
where:

e The claimant has LCW through their own misconduct.”

o A claimant who has LCW as a result of pregnancy or a sexually transmitted
disease cannot be disqualified on that basis.

e The claimant fails, without good cause, to attend for or submit to medical
treatment which has been recommended by a doctor and the treatment
would be likely to remove the limitation on the claimant’s work capobility.go

o The doctor recommending the treatment must be one of the claimant’s care
providers. The ESA regulations specify a treatment “recommended by a doctor
with whom or a hospital or similar institution with which the claimant is
undergoing medical treatment”.

ne claimant fails, without good cause, to refrain from activity which is likely to
ow their rec:overy.g1

ne claimant is, without good cause, absent from their home without telling the
Department where they can be found.”

|§ Good cause means a good Misconduct means that the claimant
@ reason. When considering . has done something blameworthy,

whether a claimant has good wrong or reprehensible.
cause, the Department will consider

whether the claimant had a good reason
for acting as they did.

Reckless or negligent behaviour may also be
misconduct, though existing case law suggests
the claimant must have acted wilfully.”

In determining whether good cause has been shown, the decision-maker must
take account of all the individual fc1<9:4ts and circumstances of the case Iin
consideration of what is reasonable. The decision-maker must consider the overall
picture of the claimant’s circumstances.”

88.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(2).

89.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1) (a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation
157(1) (a).

90.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation
157(1)(b).

91.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(c); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation
157(1) (c).

92.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(d); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation
157(1)(d).

93.Sweet and Maxwell, Non Means Tested Benefits, 2025/2026 at Para 8.190.

94.DMG Chapter 53: ESA — Wfl, WRA, Sanctions and Hardship, Disqualification and Advance awards at 53037,

https://assets.publishing.service.gov.uk/media/6895ca2fabeb8la3f9b2e29b/dmg-ch-53.pdf.
95. DMG Chapter 53: ESA — Wfl, WRA, Sanctions and Hardship, Disqualification and Advance awards at 53037; https://assets.publishing.service.gov.uk/media/6895ca2fa6eb8la3fab2e29b/dmg-ch-53.pdf.
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Disqualification on the Basis of Hardship

A Clalmont cannot be disqualified from receiving ESA if they are a ‘person in
hardship’. A person in the following circumstances will be considered a person in

hardship:

97

e The claimant is pregnant;
e A member of the claimant’s family is pregncmt

98

e The claimant is single and under the age of 18
e The claimant is a member of a couple and both members are under the age

100

of 18.

e The claimant or their partner is in receipt of one of the following benefits:
o Attendance allowance,
o Pension age disability payment;
o Armed forces independence payment,;
o The daily living component of Personal Independence Payment;
o The highest or middle rate of the care component of Disability Living
Allowance,

e The claimant or their partner has claimed one of the following benefits and

102

the claim for that benefit has not yet been determined:
o Attendance allowance,
o Armed forces independence payment,;
o Personal Independence Payment;
o Disability Living Allowance;

e The claimant or their partner devotes what the Department considers to be a
considerable portion of each week to caring for another person who is in

103

receipt of one of the following benefits:
o Attendance allowance,
o Pension age disability payment;
o Armed forces independence payment,;
o The daily living component of Personal Independence Payment;
o The highest or middle rate of the care component of Disability Living
Allowance,

(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(
(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(
(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(
(c); ( ) (
(d); ( ) (
(a); ( (

96.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93 3
2
2
Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(2
2
3
(3

( ) (3)
97.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)
98.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)
99.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)
100Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2) Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158
101.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3) Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158
102. Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)( )

103 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(c)(i); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(d) (i)

)
)
)
)
)
)

(
(
(
(
(
(
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* The claimant or their partner devotes what the Department considers to be a
considerable portion of each week to caring for another person who has
claimed of the following benefits:™

o Attendance allowance,

o Armed forces independence payment;
o Personal Independence Payment,;

o Disability Living Allowance;

05

* The claimant or the claimant’s partner has attained state pension age'.

* The Department is satisfied that, unless ESA is paid, the claimant or a member
of their family will suffer hardship.”™
o The Department must have regard to all of the circumstances and the
following matters in particular:

= The resources which are likely to be available to the claimant and the
claimant’s family, and the length of time for which they might be available;
and,

= Whether there is a substantial risk that essential items, including food,
clothing and heating, will cease to be available to the claimant or a
member of the claimant’s family or will be available at considerably
reduced levels and the length of time for which this might be so."

To have the Department consider a disqualification on the basis of hardship, the
claimant needs to inform the Department of their circumstances. If the claimant’s
circumstances fall within the list above, the claimant’s basic allowance is reduced

109

by 20%.

Where a claimant’s hardship is based on the fact that they, their partner or a
person that they care for has claimed a benefit, they are entitled to a reduced rate
of ESA (in place of disqualification) for only 26 weeks, unless they satisfy another
hardship ground.™

A claimant can also be disqualified from ESA for periods of absence from Northern
Ireland or for some periods spent detained in legal custody. ™

c)(ii); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(d) (ii).

1 d); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(e).

1 ; Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(5).

107.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(6)(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(6) (a).

108 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(6)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(6) (b).

109. Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation Reg 63(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Schedule 5, para 14.

110.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 94(3)(c)(ii) and 94(4); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations
158(3) (d)(ii) and 158(4).

11.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 96 and 97.

104Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(
05Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(
06 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(
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CW/LCWRA
Criteria

The previous sections of this guide have explained the implications of being found
to have LCW and or LCWRA. This section will explain the criteria that a claimant
must meet to be found to have LCW and LCWRA respectively, and the
circumstances in which a claimant will be found to not have LCW or LCWRA.




LCW/LCWRA Criteria

LCW

There are 3 different ways that a claimant can be found to have LCW:
.Treated as having LCW
2.Scoring 15 points (Schedule 6 or 2)
3.Exceptional circumstances

When considering whether a claimant can be found to have LCW, advisors should
consider the potential grounds in this order. First, determine whether they can be
treated as having LCW. If they do not meet those criteria, determine whether they
could meet descriptors which would score them 15 points. If not, consider whether
any of the exceptional circumstances apply.

l.Treated as having Limited Capability for Work

In some circumstances, claimants can be treated as having LCW based on their
particular health conditions or circumstances. This section will set out the
claimants who can be found to have LCW based on their circumstances, rather
than on scoring points under the WCA. The rules for UC and ESA are different, so the
relevant circumstances for each benefit are set out below.




Click here for table of Contents

LCW/LCWRA Criteria

UC

The circumstances in which a claimant can be treated as having LCW for UC are
set out in Schedule 8 of the Regulations. Claimants in the following circumstances
can be found to have LCW without the Department having to first determine
whether they have scored 15 points under Schedule 6 of the UC Regulations. In
other words, the fact that a claimant is in these circumstances is sufficient for
them to be found to have LCW. The Department does not need to consider their
functional restrictions and the points that might be awarded based on their
capability for work.

Receiving Certain Treatments

A claimant will be found to have LCW if they are receiving or recovering from any

Nn2

of the following:

e Regular weekly hemodialysis for chronic renal failure;
 Treatment by way of plasmapheresis; or

e Regular weekly treatment by way of total parenteral nutrition for gross
Impairment of enteric function.

In Hospital

A claimant will be found to have LCW if they are undergoing or recovering from
medical or other treatment as a patient in hospital or a similar institution.”
Generally, a person will be found to be receiving treatment in hospital where they
have been advised by a health care professional to stay for a period of 24 hours or

na

more following treatment. This can include attending a residential rehabilitation

program for alcohol or drug dependency.

Prevented by Law from Working

The claimant will be found to have LCW if they have contracted an infectious

16

disease and statute precludes an individual with that iliness from working.

Disabled and Over the Age for State Pension Credit

A claimant who has reached the qualifying age for state pension and who is

nz

entitled to PIP has LCW.
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LCW/LCWRA Criteria

ESA

A claimant will be treated as having LCW for ESA if they are:
e Terminally ill; ™

e Receiving, recovering from, or are likely in the next 6 months to receive
chemotherapy or radiotherapy; "

e Unable or prevented from working because they have or may have been in

contact with an infectious disease;

* Pregnant and there is serious risk of danger to her health or the health of her
unborn child if she does not stop working; ™

e Pregnant and entitled to maternity allowance; ™

* Pregnant and not entitled to maternity allowance or statutory maternity pay,
has a medical certificate which states the actual or expected delivery date
and is within the period beginning with the first day of the 6th week before the
expected week of childbirth and ending on the 14th day after the baby is born; :

3




LCW/LCWRA Criteria

2.Scoring 15 Points.

124

A claimant will be found to have LCW if they score at least 15 points in the WCA. The
relevant activities and descriptors are set out in Schedule 6 of the UC Regulations
and Schedule 2 of the ESA Regulations. A full breakdown of the activities, descriptors,
and point allocation is available here.

3.Exceptional Circumstances

If a claimant does not score at least 15 points in the WCA, they may still be found to
have LCW if they:

125

e Have an uncontrolled or uncontrollable life-threatening disease; or,

e Because of their iliness or disability, would pose a “substantial risk” to the health of
any person if they were found to have capability to work.

These criteria apply equally to UC and ESA. The requirements for each of the
exceptional circumstances are set out in detail here.

124 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 15(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(3) 4 6
125 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2)(a); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(7) and at Schedule 8, para 5.
126 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2(b); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(7) and at Schedule 8, para 4.
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LCW/LCWRA Criteria

LCWRA

There are 3 different ways that a claimant can be found to have LCWRA:
.Treated as having LCWRA

2.Meet set activity (Schedule 7 or 3)
3.Exceptional circumstances.

l.Treated as having Limited Capability for Work and Work Related
Activities

UC

A claimant will be treated as having LCWRA for UC if they are:
e Terminally ill;ﬂ

e Receiving, recovering from, or are likely in the next 6 months to receive
chemotherapy or radiotherapy;”

e Pregnant and there is serious risk of danger to her health or the health of her
unborn child if she does not stop working; ™

e Disabled and over the age for state pension credit"
o Must be entitled to AA care component at the highest rate; PIP daily living
component at the enhanced rate.

ESA
A claimant will be treated as having LCWRA for ESA if they are:

. .o 131
e Terminally ill;
e Receiving, recovering from, or are likely in the next 6 months to receive

132

chemotherapy or radiotherapy;

Pregnant and there is serious risk of danger to her health or the health of her
unborn child if she does not stop working;:’ y

Is in receipt of UC and has already been assessed to have LCWRA.

127.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 1.
128.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 3.
129.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 2.
130. Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 5.
131.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(a).
132.[1]Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(b).
133.[1] Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(c).
134. Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(d).
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LCW/LCWRA Criteria

2.Meeting Set Activity or Circumstance

A claimant will be found to have LCWRA if they meet an activity or circumstance
which classifies them as LCWRA in the WCA. The relevant activities are set out in
Schedule 7 of the UC Regulations and Schedule 3 of the ESA Regulations. The
circumstances in which a claimant can be found to have LCWRA are set out in
Schedule 9 of the UC Regulations and Regulation 31 of the ESA Regulations. A full
breakdown of the relevant activities and circumstances is available here.

3.Exceptional Circumstances

If a claimant does not meet one of the descriptors in Schedule 7 or Schedule 3 in the
WCA, they maly still be found to have LCWRA if:

e Because of their illness or disability, would pose a “substantial risk” to the health
of any person if they were found to have capability to work.

Substantial risk applies equally to UC and ESA. The requirements for substantial risk
Is set out in detail here.

Treated as not having Limited Capability for Work or Work Related
Activities

A claimant will not be treated as having LCWRA where the claimant was assessed
not to have LCWRA within 6 months of their ESA claim and it does not appear to the
Department that there has been a change in the claimant’s circumstances or that
the previous WCA determination was based on ignorance of or mistake as to a
material fact.”

Scoring Points

The WCA assesses the extent to which a claimant with a particular physical or
mental illness and/or disability can perform prescribed activities. This section
provides detailed guidance on each activity and the various descriptors that a
claimant must meet under each activity to be found to have LCW and/or LCWRA.
This section also sets out general principles which apply to determine whether a
claimant meets a particular descriptor and an overview of relevant case law which
clarifies the meaning of some descriptors.

135.Employment and Support Allowance Regulations (Northern Ireland) 2016 — 30(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(2).

136 Employment and Support Allowance Regulations (Northern Ireland) 2016 — 25(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6) and Schedule 9, para 4.
137.Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(3).

138 Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 15(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(2).




LCW/LCWRA Criteria

General Principles

Meeting Points Threshold

To be found to have LCW, a claimant must score at least 15 points, awarded by
meeting descriptors under the physical and or mental/cognitive/intellectual activities
below. These activities are set out in Schedule 6 of the UC Regs and Schedule 2 of the
ESA Regs. Each schedule has two parts. Part 1 sets out the activities and descriptors
which assess the claimant’s capability for work based on their physical iliness or
disablement. Part 2 sets out the activities and descriptors which assess a claimant’s
mental, cognitive and intellectual function. A claimant can meet the 15 point threshold
by scoring points under the physical assessment only, the mental, cognitive and

intellectual function assessment only, or by combining points scored under both parts.

A claimant cannot score points for multiple descriptors within a single activity to meet
the 15 point threshold. Where more than one descriptor applies within an activity, a
claimant will only get points for the highest scoring descriptor.

l 9 139.Employment and Support Allowance Regulations (Northern Ireland) 2016 at 15(3).
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LCW/LCWRA Criteria

Most of the time/Majority of the time/Always

A descriptor applies to a claimant if it reflects their abillities for the majority of the time
or on the maijority of the occasions when the claimant attempts or undertakes the
activity.”

Where a claimant’s condition varies day to day, the descriptor that applies should
reflect the level of activity that the claimant can perform for a reasonable, continuous
period in a day or for the majority of days over a longer period.

Where a descriptor includes the word ‘always’, it doesn’t mean at all times. A claimant
can still satisfy a descriptor which must be met ‘always’ even if they have intermittent
disablement.”

Aids and appliances

When determining what descriptor applies to a claimant, the claimant should be
assessed as if they are:

e wearing or fitted with any prosthesis that they might normally use; or,
e wedaring or using any aid or appliance that they would normally use or wear or that
they could reasonably be expected to use or wear.

Select Case Law

Aids and appliances are only relevant to descriptors assessed as a part of the
physical assessment:

descriptors relating to mental, cognitive and intellectual function.

Physical or Mental Condition Requirement

To score points under the assessment, your incapability must arise from @
specific bodily disease or disablement or specific mental iliness or
disablement.

140Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(4); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(2).

141. https://wcainfo.net/issues/majority-of-time-always.
142 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 43(2). 5
143.Universal Credit Regulations (Northern Ireland) 2016 at Regulations 40(4) and 41(3); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(6); Employment and Support Allow

Regulations (Northern Ireland) 2008 at Regulation 15(5).



https://assets.publishing.service.gov.uk/media/5a65e419ed915d265c511d18/CE_0611_2017-00.pdf

Select Case Law and
Activity Assessment




Activity I:

Physical Assessment

Physical or Mental Condition Requirement

To score points under the assessment, your incapability must arise from a specific

144

bodily disease or disablement or specific mental iliness or disablement.

Descriptors Points

a.Cannot, unaided by another person, either:

Ii.Mobilise more than 50 metres on level ground without stopping in
order to avoid significant discomfort or exhaustion, or

lii. Repeatedly mobilise 50 metres within a reasonable timescale because
of significant discomfort or exhaustion.

a.Cannot, unaided by another person, either:

ii. Mobilise more than 50 metres on level ground without stopping in
order to avoid significant discomfort or exhaustion, or

lii. Repeatedly mobilise 50 metres within a reasonable timescale because
of significant discomfort or exhaustion.

a.Cannot, unaided by another person, either -

Ii.Mobilise more than 100 metres on level ground without stopping in
order to avoid significant discomfort or exhaustion, or

iii. Repeatedly mobilise 100 metres within a reasonable timescale because
of significant discomfort or exhaustion.

a.Cannot, unaided by another person, either -

ii.Mobilise more than 200 metres on level ground without stopping in
order to avoid significant discomfort or exhaustion, or

lil. Repeatedly mobilise 200 metres within a reasonable timescale because
of significant discomfort or exhaustion.

a.None of the above applies.

Guidance

e This activity generally assesses a person’s ability to walk and considers
factors that impede their ability to walk.

e If a claimant meets descriptor 1a(i) or 1a(ii), they also have LCWRA

144 Universal Credit Regulations (Northern Ireland) 2016 at Regulations 41(3) and 40(4)(a) and (b); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(6);
Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 15(5).
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Activity I:

Physical Assessment

Select Case Law

e CSVSSWP [2014] 0579 (AAC): A claimant must be assessed based on their

ability to mobilise on level ground.

o The term “on level ground” set out in (i) of the mobilising descriptor also
applies to (ii) of the descriptors because part (ii) follows on from part (i)
where it is expressly stated. The Department and Tribunal should read this into
element (ii) of all descriptors under this activity.

e MG v DSD (ESA)_[2013] NICom 8: A claimant’s ability to mobilise using a
wheelchair, rather than other walking aids, where a wheelchair would normally
be used by a person with the appellant’s degree of walking disablement to
enhance their ability to mobilise.”

o Factors relevant to whether a wheelchair would normally be used include
the system of eligibility for public provision of wheelchairs and whether the
claimant has been assessed for a wheelchair.™

o The MG decision is binding in Northern Ireland. However, it has been
questioned in GB in Sl v SSWP (ESA) [2014] UKUT 308 (AAC); [2015] AACR 5.
= Advisors representing claimants in GB should be aware of the
divergence in case law and avoid relying on the MG decision without
considering its different treatment in GB.

e MM v SSWP (ESA)_[2017] UKUT 0236 (AAC): As part of a holistic approach, the

Tribunal can use time taken to walk a route to extrapolate distance to
determine which descriptor the claimant meets.

145See para 43.
146.See paras 44-46.


https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4372/CE%200551%202014-00.doc
https://docs.google.com/document/d/1hgPAy4BSBSj_o2csaPWhImHzJds1k8vM/edit?usp=sharing&ouid=118257925249784606798&rtpof=true&sd=true
https://outlook.cloud.microsofthttps/outlook.cloud.microsoft/711270ce-723f-488a-b1de-3a49370c5e05
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4244
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4244
https://assets.publishing.service.gov.uk/media/595b4c5540f0b60a400000e8/CE_0175_2017-00.pdf

Activity 2:
Standing and Sitting

Descriptors Points

a.Cannot move between one seated position and another seated 15
position which are located next to one another without receiving
physical assistance from another person, unaided by another person.

a.Cannot, for the majority of the time, remain at a work station:
ii.standing unassisted by another person (even if free to move around),
iii.sitting (even in an adjustable chair); or
Iv.a combination of paragraphs (i) and (ii),
for more than 30 minutes, before needing to move away in order to
avoid significant discomfort or exhaustion.

a.Cannot, for the majority of the time, remain at a work station-
li.standing unassisted by another person (even if free to move around),
lii.sitting (even in an adjustable chair); or
Iv.a combination of paragraphs (i) and (ii),

for more than an hour before needing to move away in order to avoid
significant discomfort or exhaustion.

a.None of the above applies.

Guidance

e This activity assesses a claimant’s ability to remain at a work station. To

score points, a claimant must be able to show that they cannot get relief
from standing by sitting.

e If a claimant satisfies descriptor 2(a), they also have LCWRA.

Select Case Law

claimant who can neither stand nor sit continuously but can
remain at a work station by a combination of standing and
sitting for more than an hour (before needing to move away)
does not meet the requirements of descriptor 2(c). However, an
individual who cannot manage any of these scenarios meets
the test under descriptor 2(c).



https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j3561/%5B2013%5D%20AACR%2013ws.doc
https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j3561/%5B2013%5D%20AACR%2013ws.doc
https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4372/CE%200551%202014-00.doc

Activity 3

Reaching

Descriptors

Points

a.Cannot raise either arm as if to put something in the top pocket
of a coat or jacket.

15

a.Cannot raise either arm to top of head as if to put on a hat.

a.Cannot raise either arm above head height as if to reach for
something.

a.None of the above applies.

Guidance

e This activity assesses a claimant’s ability to reach either arm above waist

height.

e If a claimant satisfies descriptor 3(a), they also have LCWRA.




Activity 3

Reaching

Select Case Law

e CIB/2811/1995: Reaching also involves stretching, with upper arm above shoulder
level, straightening towards a notional object.

o Principles established in cases relating to similar activities under Incapacity
Benefit should apply to WCA.

e CIB/2811/2005: Clarifies the meaning of “cannot raise either arm” and explains
the distinction between descriptor 3(b) and descriptor 3(c).

o “.It is clear that with full elbow flexion, a person can just raise his arm to his
head as if to put on a hat without raising his upper arm above shoulder level.
His arm does not need to be above his head for this purpose. At most, his
hand needs to be level with or slightly above the top of his head.” -

o “By contrast, raising an arm above a person’s head as if to reach for
something means that more than a minimal amount of the arm must be
above head level. Reaching involves a degree of stretching, and involves
being able to raise the upper arm above shoulder level and to go at least
some way towards straightening the arm in moving it towards a notional
object.”

147. See para 6.
148. See para 7.



https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j1971/CIB%202811%202005-00.doc
https://administrativeappeals.decisions.tribunals.gov.uk/aspx/view.aspx?id=1971
https://administrativeappeals.decisions.tribunals.gov.uk/aspx/view.aspx?id=1971
https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j3561/%5B2013%5D%20AACR%2013ws.doc
https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j3561/%5B2013%5D%20AACR%2013ws.doc

Activity 4
Picking Up, Moving and Transferring Things — Picking up and
moving or transferring by the use of the upper body and arms.

Descriptors

a.Cannot pick up and move a 0.5 litre carton full of liquid.

a.Cannot pick up and move a one litre carton full of liquid.

a.Cannot transfer a light but bulky object such as an empty
cardboard box.

a.None of the above applies.

Guidance

e This activity focuses on a claimant’s ability to pick up and move specified
objects. It does not consider a claimant’'s ability to carry those objects.

e A claimant’s problems with their neck, shoulders, arms or back are relevant to
their ability to complete this activity.

e If a claimant satisfies descriptor 4(a), they also have LCWRA.
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Activity 4
Picking Up, Moving and Transferring Things — Picking up and
moving or transferring by the use of the upper body and arms.

Select Case Law

e KHv SSWP (ESA)_[2014] UKUT 0455 (AAC): The fact that a claimant only has one
limb does not mean that they are unable to complete this activity. Where a
claimant only has one good limb, the WCA must consider their ability to
complete this activity with one good limb.

o The requirement that both hands be used together has gone. The Secretary of
State, in this appeal, has submitted that it is generally accepted that a person
could transfer an empty cardboard box using one hand while supporting the box
against another part of the body. | disagree. There is no suggestion in the
descriptor that the size of the bulky object has diminished because of the
change in the descriptor. Further, the descriptor relates to picking up and
moving or transferring using the upper body and arms. In my judgment, the
effect of the change of wording is that_the use of both hands together is no
longer essential. If it can be picked up and moved by the use of one arm and the
upper body, presumably by wedging it under the arm, that will suffice. But not
everybody is expected to be able to do that. It appears to me that the tribunal
concluded, as it was entitled to, that this claimant would reasonably require
both arms to perform the task. s

e« AGV SSWP [2018] UKUT 137 (AAC): Further development following the KH
decision. Where a claimant only has one good arm and picks up an item by
wedging it under their arm, the decision maker must consider any impact that
this would have on the claimant’s back, particularly where a claimant would
need to do this activity repeatedly.

o “The upper body includes the back. Therefore, the effect on a back condition of
picking up and moving a light, bulky object, using the one arm wedging
technique, must be taken into account. In so far as the ESA Handbook suggests
a different approach, | decline to follow it. Is not an authoritative guide to the
interpretation of the ESA Regulations 2008.” -

149.See para 5.
150. See para 8.



https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4326/CE%202774%202013-00.doc
https://assets.publishing.service.gov.uk/media/5aec4c0c40f0b63154caaebf/CE_1707_2017-00.pdf
https://assets.publishing.service.gov.uk/media/5aec4c0c40f0b63154caaebf/CE_1707_2017-00.pdf
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Activity 4
Picking Up, Moving and Transferring Things — Picking up and
moving or transferring by the use of the upper body and arms.

Select Case Law

e SPvSSWP (ESA)_[2014] UKUT 0010 (AAC): This activity assesses a claimant’s
ability to pick up the specified object without stooping or reaching. A claimant
must be able to complete the activity with reasonable regularity and with some

degree of repetition.

o The submission of the Secretary of State is correct in stating that the activity
relates to upper limb power. That is clear from the activity heading. | accept also
that it is intended to reflect the ability to pick up and transfer articles at waist
level,_without stooping_or reaching. It is nonetheless the case that capability of
performing an activity is considered in relation to the performance of that

activity reasonably reliably and repeatedly. ™

e« MK v SSWP (ESA)_[2016] UKUT 0074 (AAC): The ability to lift the objects specified
Is assessed based on their weight and does not consider a claimant’s ability to
lift them without spilling the contents.

o The carton [of liquid in descriptors (a) and (b)] is closed..The purpose of the
descriptor is to assess a person’s ability to pick up and carry objects over a
brief distance...Cartons of liquid and empty cardboard boxes are chosen as
ordinary everyday objects of a similar size and weight to those that
employees might be asked to move..The purpose is not to test people’s
ability to ensure that they don‘t spill liquid from an open container; instead it
is about their ability to pick up and move everyday objects.™

151.See para 7.
152. See para 17.


https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4083/CE%201650%202013-00.doc
https://assets.publishing.service.gov.uk/media/5784e33ae5274a0da3000162/CE_2276_2015-00.pdf

Activity 5

Manual Dexterity

Descriptors

a.Cannot press a button (such as a telephone keypad) with either
hand or cannot turn the pages of a book with either hand.

a.Cannot pick up a £1 coin or equivalent with either hand.

a.Cannot use a pen or pencil to make a meaningful mark with
either hand.

a.Cannot single-handedly use a suitable keyboard or mouse.

a.None of the above applies.

Guidance

e This activity focuses on a claimant’'s hand and wrist function with work-
related tasks, like using a mouse or computer keyboard.

e A ’‘'meaningful mark’is a low bar. It can be satisfied by a claimant signing
their name or making a tick mark.

e If a claimant satisfies descriptor 5(a), they also have LCWRA.

\\ \




Activity 5

Manual Dexterity

Select Case Law

e DG v SSWP (ESA) [2014] UKUT 100 (AAC): A claimant can only score points under

descriptor 5(d) if they are unable to use both a keyboard and a mouse. If a
claimant can use either a mouse or a keyboard, they will not be awarded points
under this descriptor.

e SSWP v LH [2017] UKUT 475 (AAC): Clarifies the meaning and standard of a
“meaningful mark”.

o | agree with Judge Ward in SM v SSWP [2015] UKUT 617 (AAC) that descriptor
5(c) is not concerned with the content of what is written. The only issue is
whether it is meaningful. It has to be capable of conveying meaning. Random
doodling or scribbling is not sufficient. It is not, though, necessary to convey
any particular meaning. None is specified, so any meaning will do. It might be
in the form of words, like a person’s name or signature. Or it might be in the
form of some symbol, such as a tick that could indicate agreement on a form
or a cross that could indicate a vote at an election.™

e NA v SSWP (ESA) [2018] UKUT 399 (AAC): The decision-maker must consider

whether the claimant can make a mark with either hand. Must also consider more
than just the claimant’s signature on their ESA50 to determine whether they score
points under this descriptor.

o “..failure to consider in the round and across a number of potential or actual
situations whether the claimant was unable with his right hand or his left hand
to make a meaningful mark with a pen or pencil. For example, could he make
the mark of a tick or a cross with either his right or his left hand on a census
form or an election card? If he could, even if it was only with one hand, it is not
apparent on what basis it could be concluded that he could not make a
meaningful mark with either hand.” ™

153. See para 15.
154.See para 26.



https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4135/CE%203466%202012-00.doc
https://assets.publishing.service.gov.uk/media/5a37daa940f0b649cfaf7b3c/CE_1982_2017-00.pdf
https://assets.publishing.service.gov.uk/media/5a37daa940f0b649cfaf7b3c/CE_1982_2017-00.pdf
https://assets.publishing.service.gov.uk/media/5a37daa940f0b649cfaf7b3c/CE_1982_2017-00.pdf
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Activity 6
Making Yourself Understood — Making yourself understood through

speaking, writing, typing, or other means which are normally or
could reasonably be used, unaided by another person.

Descriptors

Points

a.Cannot convey a simple message, such as the presence of a
hazard.

a.Has significant difficulty conveying a simple message to
strangers.

a.Has some difficulty conveying a simple message to strangers.

a.None of the above applies.

Guidance

e This activity considers a claimant’s ability to communicate.

e The test is whether a claimant can convey a simple message at all or to

strangers.

e If a claimant satisfies descriptor 6(a), they also have LCWRA.

Select Case Law

There is no significant case law in relation to this activity.




Activity 7

Understanding Communication — Understanding communication
by verbal means (such as hearing or lip reading) alone, non-verbal
means (such as reading 16 point print or Braille) alone, or a
combination of verbal and non-verbal means, using any aid that is
normally or could reasonably be used, unaided by another person.

Descriptors Points

a.Cannot understand a simple message, such as the location 15
of a fire escape, due to sensory impairment.

a.Has significant difficulty understanding a simple message
from a stranger due to sensory impairment.

a.Has some difficulty understanding a simple message from a
stranger due to sensory impairment.

a.None of the above applies.

Guidance

e This activity previously focused only on a claimant’s ability to understand by
hearing, but has been broadened to include understanding communication.
The rationale for the change was that a person who is unable to hear is not
necessarily unable to work.

e If a claimant satisfies descriptor 7(a), they also have LCWRA.




Activity 7

Understanding Communication — Understanding communication
by verbal means (such as hearing or lip reading) alone, non-verbal
means (such as reading 16 point print or Braille) alone, or a
combination of verbal and non-verbal means, using any aid that is
normally or could reasonably be used, unaided by another person.

Select Case Law

e AT &VC v SSWP (ESA)_[2015] UKUT 445 (AAC); [2016] AACR 8: A claimant
can score points under this activity if they can either not hear or not see. It
IS not necessary to establish that a claimant can neither hear nor see to
score points.

o ..the terms “verbal” and “non-verbal” were confusing because both
forms of understanding in activity 7 relate to verbal communications in
that the activity was about understanding words, whether written or
spoken. It appeared that in activity 7 “verbal” was used to mean

155

“spoken” and “nonverbal” was used to mean “written”;

As the words of activity 7 in both Schedules 2 and 3 were ambiguous
the judge considered the legislative history from which it was clear that
the legislative intention since ESA was introduced had been that, in
order to qualify under a relevant descriptor, a claimant need be
Impaired in either hearing or vision (but not both) or, as amended, in
understanding either spoken or written communication (but not both).

156

155.See para 37.
156. See paras 43 to 45 and para 48.
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Activity 8
Navigation and Maintaining Safety — Navigation and maintaining

safety using a guide dog or other aid if either or both are normally
used or could reasonably be used.

Descriptors

Points

a.Unable to navigate around familiar surroundings, without being
accompanied by another person, due to sensory impairment.

15

a.Cannot safely complete a potentially hazardous task such as
crossing the road, without being accompanied by another person
due to sensory impairment.

a.Unable to navigate around unfamiliar surroundings, without
being accompanied by another person, due to sensory
impairment.

a.None of the above applies.

Guidance

e This activity previously considered a claimant’s visual impairment, but now
tests a claimant’s ability to navigate and maintain safety.




Activity 8
Navigation and Maintaining Safety — Navigation and maintaining

safety using a guide dog or other aid if either or both are normally
used or could reasonably be used.

Select Case Law

e CCvSSWP (ESA)_[2015] UKUT 0062 (AAC): ‘Crossing the road’ in descriptor
8(b) provides an example of a potential hazardous activity. It should not be
treated as the descriptor’s test.

e IJUV SSWP [2025] UKUT 130 (AAC): A claimant’s ability to navigate safely is a
material factor. A claimant should score points if they cannot navigate safely.

e CE/3723/2016; SSWP v Al [2017] UKUT 346 (AAC): Clarifies the meaning of
sensory. The Tribunal determines that an impairment to a claimant’'s middle
ear is an impairment of a sensory system.

o The claimant had Menieres disease, which caused dizziness, affected her
ability to walk, and caused nausea when walking. The Tribunal found that
she met descriptor 8(b).

o SSWP withdrew the appeal to the Upper Tribunal on the basis that the
following evidence established that the claimant had an impairment of a
sensory system:

= “| would regard sensory as meaning all information about the external
world which is inputted into the brain. Put another way, sensory med&hs
afferent inputs, as opposed to efferent outputs (nerves to muscles).
Maintaining balance requires the integration of various sensory inputs,
including proprioceptive signals from sensory receptors in joint
capsules and skin, vision and the vestibular system. The receptor
organ of the latter is part of the middle ear, with the inputs going to the
brain along with hearing in the vestibulocochlear nerve.”
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Activity 9

Incontinence — Absence or loss of control whilst conscious leading to
extensive evacuation of the bowel and/or bladder, other than enuresis
(bed-wetting), despite the wearing or use of any aids or adaptations
which are normally or could reasonably be worn or used.

Descriptors

a.At least once a month experiences:
ii.loss of control leading to extensive evacuation of the bowel
and/or voiding of the bladder, or
lii.substantial leakage of the contents of a collecting device,
sufficient to require cleaning and a change in clothing.

a.The majority of the time is at risk of loss of control leading to
extensive evacuation of the bowel and/or bladder, sufficient to
require cleaning and a change in clothing, if not able to reach a
toilet quickly.

a.Neither of the above applies.

Guidance

e This activity is concerned with a claimant’s loss of dignity rather than their
capability for work. Loss of dignity is significant enough to mean that someone
with significant incontinence issues does not have capability for work.

e The test is whether the claimant has a loss of control of their bowel or bladder,
not the urgency or frequency of a claimant’'s need to use the toilet.

e Descriptor 9(b) is about the claimant’s risk of incontinence.




Activity 9
Incontinence — Absence or loss of control whilst conscious leading to

extensive evacuation of the bowel and/or bladder, other than enuresis
(bed-wetting), despite the wearing or use of any aids or adaptations
which are normally or could reasonably be worn or used.

Select Case Law

e MH v DSD (ESA) [2016] NICom 49: It is not reasonable to conclude that a
claimant can avoid incontinence by fasting. Further, a claimant’'s mobility is
relevant to determining their capability for work under this activity.

o “More importantly, however, even in that factual context, Mrs Commissioner
Brown emphasised the requirement to consider the question of
reasonableness and practicability. In the instant case, it is, in my view, wholly
unreasonable to accept that the appellant’s problems with incontinence can
be avoided through what would be compulsory fasting. Moreover, | have
noted that the appellant also suffers from a further medical condition — Type
Il diabetes — in which close monitoring of diet is essential. It is axiomatic that
it is wholly unreasonable to suggest that the control of one medical
condition, and, accordingly, effect on functional ability, might be alleviated
by adopting a regime which mlght have an adverse effect on the control of
a secondary medical condition. 7"

o The Chief Commissioner also considered and accepted that mobility may
be a relevant factor when considering a claimant’s capability in relation to
activity 9.

» The Chief Commissioner adopted the findings in FR v SSWP (ESA)
[2015] UKUT 0151 (AAC) (paras 16-19). The FR decision was following the
decision in EM v SSWP [2014] UKUT 0034 (AAC) (see below). Both of
those cases rejected the Medical Services Handbook which states: “In
terms of continence problems as a result of time taken to get to toilet
facilities because of poor mobility, this issue would not be considered
in this activity area as mobilising issues are covered elsewhere.”

157. See para 20.
158. See paras 31 and 32.



Activity 9
Incontinence — Absence or loss of control whilst conscious leading to
extensive evacuation of the bowel and/or bladder, other than enuresis

(bed-wetting), despite the wearing or use of any aids or adaptations which
are normally or could reasonably be worn or used.

Select Case Law

e EM v SSWP [2014] UKUT 0034 (AAC): The test for descriptor 9(a)(i) is whether
the claimant experiences a loss of control leading to extensive evacuation at
least once a month. The claimant will still score points if their mobility
contributed to the loss of control. Further, any change of clothing is sufficient to
score points under descriptor 9(b). A claimant does not need to change their
outer clothing to score points. Needing to change their pants is enough to satisfy
the descriptor.

> “In descriptor 9(a)(i) the only question is whether at least once a month the
claimant experiences loss of control leading to extensive evacuation of the
bowel and/or voiding of the bladder sufficient to require cleaning and a change
of clothes. The fact that this is because the claimant is unable to reach a toilet
in time because of other physical problems is irrelevant, as one would expect
bearing in mind that the purpose of the descriptor is to deal with questions of
personal dignity and social acceptability.” -

> “All that is required is a change of clothing, not a complete change. Further, while
pads are not normally regarded as items of clothing, pants are so regarded.
While pads can be disposed of once soiled, clothes are normally retained. In
practical terms, bearing in mind that the activity is dealing with matters of
personal dignity and social acceptability, it appears to me that almost any
change of clothing would count for this purpose since the soiled clothing would
then have to be retained in the workplace for the rest of the day by the person
who has soiled him or herself with the real risk of the clothing in question being
seen or smelled by others in the workplace. If, however, pants are disposable,
then in my view it would be likely to be the responsibility of the employer to
ensure that there were facilities for them to be disposed of. Further it does not
appear to me to have been intended that a change of disposable protective
sanitary wear was to be relevant, since that would normally be needed in the
event of the sort of accident contemplated by the descriptor. For those reasons, |
would not consider that in most, if not all, circumstances a change of such wear
was properly to be included in a change of clothing.” ™

6 9 159.Para 25.
160. Para 23.


https://administrativeappeals.decisions.tribunals.gov.uk/judgmentfiles/j4101/CE%201695%202013-00.doc

Activity 9

Incontinence — Absence or loss of control whilst conscious leading to
extensive evacuation of the bowel and/or bladder, other than enuresis
(bed-wetting), despite the wearing or use of any aids or adaptations
which are normally or could reasonably be worn or used.

Select Case Law

claimant’s dignity, not assessing their functional ability to carry out work tasks.

o “Descriptor 9(a), however, has a different logic. It is not about bodily and
mental processes used to do work. A monthly incontinence event of the type
prescribed is of itself unlikely to have any significant bearing on the
performance of work tasks. There must be a different reason for the legislator
deciding that anyone within descriptor 9(a) meets the condition of having
limited capability for work. | think it is obvious that this is connected to the
deeply personal and potentially embarrassing and distressing nature of
significant continence problems.” "

bowel and/or bladder must occur when they are fully conscious.

o “Descriptor 9 deals with an award of points where the person suffers from loss
. . ,,162
of continence when fully conscious.

161.Para 30.
162.. Para 25.
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Activity 10

Consciousness During Waking Moments.

— —

Descriptors Points

a. At least once a week, has an involuntary episode of lost or
altered consciousness resulting in significantly disrupted
awareness or concentration.

b. At least once a month, has an involuntary episode of lost or
altered consciousness resulting in significantly disrupted
awareness or concentration.

c. Neither of the above applies.

Guidance

e This activity considers a claimant’s involuntary loss of consciousness or
altered consciousness that results in “significantly disrupted awareness or
concentration”.

e The focus is on the claimant’s ability during waking moments.

e “Altered consciousness” meadns the “definite clouding of mental faculties
resulting in loss of control of thoughts or actions”.

e Under this activity, the points that a claimant can score depends upon the
frequency of the claimant'’s lost or altered consciousness. If it happens once
per week, the claimant will score 15 points. If it happens once per month, the
claimant will score 6 point




Activity 10

Consciousness During Waking Moments.

Select Case Law

e BBv SSWP (ESA)_[2011] UKUT 158 (AAC); [2012] AACR 2: The previous
interpretation of “incapable of a deliberate act” which applied to incapacity
benefit does not apply to the ESA criteria. This is because the new legislation
says that the lost or altered consciousness should result in significantly
disrupted awareness or concentration.

e CBv SSWP (ESA)_[2015] UKUT 0287 (AAC): Clarifies the meaning of “lost
consciousness” and “altered consciousness”.

o “Lost consciousness” will, in most cases, be self explanatory. As to “altered
consciousness” | note what is said in the Training and Development WCA
Handbook, which gives guidance to Healthcare Professionals on the scope of
the descriptors. Whilst it is not binding on decision makers or tribunals, |
agree with and adopt the following proposition:

= “Altered consciousness’ implies that, although the person is not fully
unconscious, there is a definite clouding of mental faculties resulting in
loss of control of thoughts and actions.” ™

e An exact diagnosis is not necessarily required. Rather, the focus should
be on determining whether or not the claimant’s state of lost or
altered consciousness arises from “a specific bodily disease or
disablement”. This is because activity 10 is in Part 1 of Schedule 2
(“physical disabilities”), and so falls squarely within the provisions of
regulation 19(5)(a) which is set out above. As a consequence, if a
claimant’s condition which gives rise to episodes of lost or altered
consciousness arises from a mental illness or disablement, that
claimant will not fall within the ambit of activity 10.

e DM v Department for Social Development (ESA) [2013] NICom 17; ¢3/12-13
(ESA): Falling asleep during the day is not loss of consciousness,
© On the issue of sleep and consciousness, the relevant activity is headed
“Remaining conscious during waking moments”. It is long established that
the heading to each activity is integral to understanding the scope of the
descriptors within it, as stated by Commissioner Brown in C2/98(IB) and

163. See para 10.
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Activity 10

Consciousness During Waking Moments.

Select Case Law

Chief Commissioner Martin in C31/98(IB). Whereas those cases applied to IB,
they are equally applicable to ESA. The correct approach to the activity
excludes considerations of periods of normal sleep. Falling asleep during the
day does not equate to loss of consciousness. "

not be sufficient to find loss of control. However, a claimant may score points
where the tiredness arises from a medical condition or medication if the
tiredness is so extreme that the claimant does not have voluntary control over
their sleep.

o With regard to Judge Jacobs’ observations in paragraph 8 of his decision [AB v
SSWP (ESA) [2012] UKUT 151 (AAC)] that natural tiredness is something we all
experience and can control and that it cannot be described as involuntary in
the context of this descriptor, | would agree that this is the case in general. It
would not, however, be true of somebody suffering from narcolepsy, nor would
it be true of somebody who has been administered a sedative designed to
cause them to fall asleep, or which has that consequence. There will be
occasions when the tiredness or drowsiness is so extreme that voluntary
control is lost. Whether there are occasions when the claimant’s medication
results in such occasions, and if so, how frequently this occurs, is a matter for
the tribunal to determine.”

e BG v SOS (ESA) [2013] UKUT 0504 (AAC): A claimant’s panic attack may be
considered under this descriptor because, while it is not a physical condition, it
can manifest physical conditions._

o *..0n the face of it a serious panic attack could have that effect and could
lead to the awarding of points. There is nothing in the descriptor which

166

prevents altered consciousness from being result of a panic attack...”

e RA v SSWP (ESA)_[2010] UKUT 301 (AAC): Alcohol dependency is not relevant to

this activity, nor are the effects of consuming alcohol. Aicohol dependency is a
mental condition and should be considered under the mental, cognitive and
intellectual function assessment
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Activity 11

Learning Tasks

Mental, Cognitive and Intellectual Function Assessment

e To score points under these activities, a claimant’s incapacity must arise from
a specific mental iliness or disablement.

Descriptors Points

a.Cannot learn how to complete a simple task, such as setting an
alarm clock.

a.Cannot learn anything beyond a simple task, such as setting an
alarm clock.

a.Cannot learn anything beyond a moderately complex task,
such as the steps involved in operating a washing machine to

clean clothes.

a.None of the above applies.

Guidance
e This activity assesses a claimant’s ability to learn new tasks.
e If a claimant meets descriptor 11(a), they also have LCWRA.

e The simple tasks cited in the descriptors are examples only; they are not a
definitive test. They should not be mistaken for the legal test that a claimant

must meet to be awarded points under this activity.




Activity 11

Learning Tasks

Select Case Law

the factors that a Tribunal must consider to determine whether a claimant
meets a descriptor under this activity.

o The Tribunal erred in law by not providing reasons why they disagreed
with HCP report that the client could learn how to do certain tasks.

o An inability to read or process numbers is not enough in and of itself to
determine entitlement because the purpose of this activity is to consider
the claimant’s ability for ‘learning tasks"’.

o In this particular case the Tribunal’s consideration of just one example
(alarm clock) was insufficient.



https://assets.publishing.service.gov.uk/media/599d54c8e5274a28b2940e59/CE_0521_2017-00.pdf
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426
https://administrativeappeals.decisions.tribunals.gov.uk/Aspx/view.aspx?id=4426

Activity 12
Awareness of Everyday Hazards (such as boiling water or sharp
objects).

Descriptors

Points

a.Reduced awareness of everyday hazards leads to a significant risk
of:
i. injury to self or others, or
ii. damage to property or possessions,
such that the claimant requires supervision for the majority of the
time to maintain safety.

a.Reduced awareness of everyday hazards leads to a significant risk
of:
ii.injury to self or others, or
iii.damage to property or possessions,
such that the claimant occasionally requires supervision to maintain
safety.

a.Reduced awareness of everyday hazards leads to a significant risk
of:
ii.injury to self or others, or
lii.damage to property or possessions,
such that the claimant frequently requires supervision to maintain
safety.

a.None of the above applies.

Guidance

e This activity focuses on a claimant’s ability to recognise risks from common

hazards.

e |t contemplates significant risk of injury, rather than risk of significant injury.

e The more supervision that a claimant requires to avoid risk, the higher the

points that claimant should be awarded.

e |[f a claimant meets descriptor 12(a), they also have LCWRA.




Activity 12
Awareness of Everyday Hazards (such as boiling water or sharp
objects).

Select Case Law

e ATvSSWP (ESA)_[2013] UKUT 0630 (AAC): The descriptors under this activity
do not contemplate self-harm.

o The appellant's representative argues additionally that the tribunal fell into
error in their consideration of descriptor 12 of the version of schedule 2 then
applicable, concerning awareness of hazards, because they failed to take
into account her propensity to self-harm. Although | did not have the benefit
of full argument on this issue, it seems to me that a descriptor which talks in
terms of reduced awareness of everyday hazards due to cognitive
impairment or mental disorder, leading to a significant risk of injury to self or
others, does not contemplate self-harm, which may be a deliberate act,
albeit one which may result from mental health difficulties. | therefore reject
that particular point; there does seem to be an assumption implicit in the
statement of reasons that self-harm problems which did not result in
hospital attendance for admission could simply be ignored for all purposes.
These are highly complex issues which defy such a simplistic approach.”

 RR v SSWP [2018] UKUT 143 (AAC): The risk of social interaction is not an
everyday hazard.

o The meaning and scope of activity 12 is clear from the words of the activity
itself..The word “such” shows that “boiling water or sharp objects” are
examples of the intended meaning of everyday hazards..” "

o “..social interactions to which the Appellant claimed to be vulnerable are not
‘everyday hazards’ within activity 12, and so it was not necessary for the FTT to
have explored whether those situations posed a significant risk of injury to
her.” ™

167.Para 8.
’ 7 168.Para 10.
169. Para 15.
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Activity 13
Initiating and Completing Personal Action (which means planning,
organisation, problem solving, prioritising or switching tasks).

Descriptors Points

a.Cannot, due to impaired mental function, reliably initiate or 15
complete at least 2 sequential personal actions.

a.Cannot, due to impaired mental function, reliably initiate or
complete at least 2 sequential personal actions for the
majority of the time.

a.Cannot learn anything beyond a moderately complex task,
such as the steps involved in operating a washing machine to
clean clothes.

a.None of the above applies.

Guidance
e This activity is concerned with routine activity.

e To score points under this activity, a claimant must have difficulty with at
least 2 tasks.

Personal action is about planning, organisation, problem-solving, prioritising
and switching tasks.

A claimant must be able to complete tasks reliably and repeatedly. If they
cannot, they are unable to complete the task and should be awarded points
under this activity. The time that a claimant takes to complete a task can be
an indicator as to whether they could complete the task repeatedly.

The meaning of this activity is set out in the activity itself and tribunals should
be careful to ensure their consideration of the descriptor reflects this
meaning. The Tribunal must consider a claimant’s ability to undertake all
elements of personal action.

If a claimant meets descriptor 13(a), they also have LCWRA.




Activity 13
Initiating and Completing Personal Action (which means planning,
organisation, problem solving, prioritising or switching tasks).

Select Case Law

e MW v SSWP (ESA) [2014] UKUT 0112 (AAC): A claimant with obsessive
compulsive disorder who takes longer to complete an activity than the
average person because of checking behaviours can score points under this

activity.

o “..The material features of the legislation are, first, that it is not enough that
the claimant can initiate and complete personal actions — he or she must
be able to do so “reliably” — and, secondly, a finding that a person can
sometimes reliably initiate or complete actions may rule out descriptor
13(a) — at least on a literal construction of that descriptor — but it leaves
open the possibility of either of descriptors 13(b) or 13(c) being satisfied
since those descriptors are satisfied if the claimant cannot reliably initiate
or complete at least two person actions “for the majority of the time” or

nm 170

“frequently”.

e MP v SSWP (ESA) [2015] UKUT 0458 (AAC): Determined that a definition of
personal action is not required. A common sense approach of what personal
action involves should be taken. The Tribunal's consideration of the activity
must be confined to the personal actions that incorporate each of the tasks
set out in the activity itself.

o “The tribunal’s decision on Activity 13 must relate only to actions that
involve all these tasks. This does not mean that the tribunal must find
evidence of an action involving all those tasks that the claimant cannot
complete. It may be that there will be evidence from, say, dressing that
shows the claimant being unable to plan by selecting appropriate clothing
to wear outdoors, which can be put together with evidence from, say,
cooking, that shows the claimant being unable to prioritise tasks.” ™

“..To put it differently. The tribunal must always be sure that the evidence
on which it relies actually demonstrates an ability to undertake all the tasks
required by the activity.”

167. Para 6.
168.Para 34.
169.Para 35.
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Activity 14
Coping with Change.

Descriptors Points

a.Cannot cope with any change to the extent that day to day life 15
cannot be managed.

a.Cannot cope with minor planned change (such as pre-arranged
change to the routine time scheduled for a lunch break), to the

extent that overall day to day life is made significantly more
difficult.

a.Cannot cope with minor unplanned change (such as the timing of
an appointment on the day it is due to occur), to the extent that,
overall, day to day life is made significantly more difficult.

a.None of the above applies.

Guidance

e This activity assesses a claimant’s ability to deal with changes in their routine.

e The focus is on whether change is planned or unplanned, rather than
expected, unexpected, or unforeseen.

e If a claimant meets descriptor 14(a), they also have LCWRA.




Activity 14
Coping with Change.

Select Case Law

“cope” in activities 14 and 16.

e GC vSSWP (ESA)_[2013] UKUT 0405 (AAC): Provides clarity on the meaning of

o “To “cope” is a word of relatively general application. Its significance in the
present context is well expressed by a definition given in the Oxford English
Dictionary (Online Edition) of “To manage, deal (competently) with, a
situation or problem.” It seems to me that a variety of human behaviours and
responses may be indicative of a failure to “cope” in such a sense. Among
them may be stress reactions and discomfort sufficient to require the
intervention of another in circumstances where such intervention would not
normally be expected.”

e SCvDSD (ESA)_[2013] NICom 48: A claimant’s ability to drive is not relevant to

assessing their ability under this activity.

o “The tribunal has not made an appropriate inference from the fact that the
Appellant can drive when it concludes that he does not fall into the
descriptors within the “coping with change” activity. The activity is not
directed at how a claimant reacts to unanticipated events but how the
claimant responds to changes in planned events.”

with change when they are on their own, not when they are being supported.

o “.Activity 14 is not concerned with an ability to cope when supported but
only about ability to cope when on one’s own..”.

o “..Descriptor 14(c) concerns the ability to cope with “minor unplanned
change”; by the very nature of things, such change does not happen
daily to those who, because of mental disablement, strive hard to avoid it;
what matters is that ordinary daily life is made significantly more difficult
if there is such change...”. '

170. Para 6.
171.Para 10.
172. Para 3.
173. Para 5.
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N,

Activity 15

Getting About

Descriptors Points

a.Cannot get any place outside the claimant’s home with which the
claimant is familiar.

a.ls unable to get to a specified place which the claimant is familiar,
without being accompanied by another person.

a.ls unable to get to a specified place which the claimant is
unfamiliar, without being accompanied by another person.

a.None of the above applies.

Guidance

* This activity focuses on a claimant’s ability to go out without someone else’s
help. It considers a claimant’s restrictions on going out that are based on
mental health conditions rather than physical conditions which restrict a
claimant’'s mobility.

e This activity considers a claimant’s ability to go to familiar places, on the basis
that the workplace will be a familiar place.




Activity 15

Getting About

Select Case Law

e DA v SSWP (ESA)_[2011] UKUT 79 (AAC): Clarifies the meaning of descriptors
15(a) and 15(b).

> “The words ‘cannot get to any specified place’ (in 15(a))..clearly mean that
there is no place with which the claimant is familiar (or would be familiar
with if she went out which she could get to on her own. The words ‘is unable
to get to a specified place..without being accompanied by another person
on each occasion’ (in 15(b))..mean that the claimant always needs to be
accompanied when getting to an unfamiliar place”.”

= Note: This case refers to descriptors 18(a) and 18(b). When relying on this
case, descriptor 15(a) can be substituted for 18(a) and descriptor 15(b)
can be substituted for 18(b), as presented above.

just stepping out.

o “_.Activity 15 is concerned with ‘getting about’, and descriptor 1is satisfied
If a claimant “cannot get to any place outside the claimant’'s home with
which the claimant is familiar”. For my part, | do not consider that putting
out the bins or going outside to have a cigarette amounts to ‘getting
about’, even if there is a chance of meeting a neighbour or visitor to the
building when doing so. In my judgment, descriptor 1 of Activity 15
requires an investigation of whether a claimant can go to a place
outside the immediate vicinity of their home, and that in order to satisfy
the descriptor it is not necessary for a claimant to establish that he or
she cannot go beyond their front door.” o

174.Para 15.
175. Para 8.
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Activity 15

Getting About

Select Case Law

accompanied journey.

o “If a claimant suffers from anxiety such that he would not be able to
undertake the journey on foot but would be sufficiently reassured by the
mere presence of someone else in a vehicle with him, then such a taxi
journey would be “accompanied” because, even if the claimant and the
taxi driver did not interact by way of discourse, the presence of the taxi
driver would be a significant contributory factor to that claimant’s ability to
make that journey.. Put another way, if a claimant can only undertake a
journey to an unfamiliar place by taxi because of a requirement of
undertaking the journey in the presence of another person or because the
assistance of that other person is required, then that journey is, for the
purposes of the relevant descriptor, an accompanied one.”"

176.Para 12.
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Activity 16
Coping with Social Engagement — Coping with social engagement
due to cognitive impairment or mental disorder.

Descriptors .
P Points

a.Engagement in social contact is always precluded due to difficulty 15
relating to others or significant distress experienced by the claimant.

a.Engagement in social contact with someone unfamiliar to the
claimant is always precluded due to the difficulty relating to others
or significant distress experienced by the claimant.

a.Engagement in social contact with someone unfamiliar to the
claimant is not possible for the majority of the time due to difficulty
relating to others or significant distress experienced by the claimant.

a.None of the above applies.

Guidance

e To score points under this activity, a claimant’s social engagement must be
restricted because of “difficulty relating to others or significant distress”.

e Descriptor 16(a) considers a claimant’s engagement with anyone.

e Descriptors 116(b) and 16(c) look at a claimant’s capability for social engagement
with strangers.

e If a claimant satisfies descriptor 16(a), they also have LCWRA.




Activity 16
Coping with Social Engagement — Coping with social engagement
due to cognitive impairment or mental disorder.

Select Case Law

e JC v SSWP (ESA)_[2014] UKUT 352 (AAC); [2015] AACR 6: This case considers
what social engagement involves and resolves conflicts on the meaning of the
descriptors in this activity that arose in previous Upper Tribunal Decisions.

o Broadly the activity does not exist in some sort of artificial or parallel universe
entirely divorced from the real world of work. Therefore in considering the
descriptors they should be set in some context of the ability to engage in social
contact required to work. "7

o> The Commissioners move from ideas of friendliness, geniality and
companionship to elements of reciprocity, give and take, initiation and
response. These later elements can exist along side the former but such
qualities are also possible without friendliness, geniality and companionship.
This is often the case in the workplace. 178

o Participation in an activity is not on it's own sufficient to determine if a claimant
satisfies the Activity. Rather consideration must be given to: '*

= The nature and quality of the examples of communication and behaviour
they take into account (and thus the reciprocity, give and take, initiation
and response shown thereby) would, for reasons given in the Activities and
their Descriptors, be likely to be an effective barrier to the claimant working.

This approach was adopted in Northern Ireland in.C28/15-16 (ESA).

177.See para 16.
178. See para 32.
179.See para 35.
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Activity 17/

Appropriateness of Behaviour with Other People

Descriptors Points

a.Has, on a daily basis, uncontrollable episodes of aggressive or
disinhibited behaviour that would be unreasonable in any
workplace.

15

a.Frequently has uncontrollable episodes of aggressive or
disinhibited behaviour that would be unreasonable in any
workplace.

a.Occasionally has uncontrollable episodes of aggressive or
disinhibited behaviour that would be unreasonable in any
workplace.

a.None of the above applies.

Guidance

e This activity considers the appropriateness of a claimant’s behaviour towards
other people due to cognitive impairment or mental disorder

e The frequency of a claimant’s episodes determines how many points they will
score under this activity.

e If descriptor 17(a) applies, the claimant also has LCWRA.




Activity 17/
Coping with Social Engagement — Coping with social engagement
due to cognitive impairment or mental disorder.

Select Case Law

e WT v SSWP (ESA) [2013] UKUT 0556 (AAC): Clarifies that “daily basis” for
descriptor 17(a) does not mean every day.

o | fortify myself in this view because the ordinary meaning of the words "on a
daily basis” seem to me to connote a lesser test than "every day’. The phrase
is not confined to events which happen literally every day...". *°

e WC vSSWP (ESA)_[2014] UKUT 0363 (AAC): Suggests a methodical approach
to considering this activity. Further confirms that serious verbal aggression
may satisfy the criteria of the descriptors for this activity.

o Approach: -
= Does the claimant have a cognitive impairment or mental disorder?

= |f so, does that cause the claimant to behave in the way described by
the descriptor, namely:

e Does the claimant have episodes of aggressive or disinhibited
behaviour?

e Are any such episodes uncontrollable?

e How often do they occur (noting the words of the descriptor: ‘on @
daily basis’, ‘frequently’, ‘occasionally’).

e Would such behaviour be unreasonable in any workplace?

o KE v SSWP (ESA) [2013] UKUT 0370 (AAC): A claimant who displayed abusive
verbal behaviour in a Jobcentre was entitled to points under this activity.
Verbal abuse was a classic form of disinhibited behaviour and equivalent
behaviour would be unreasonable in a workplace.

180.Para 41; See paras 40-42.
181..See paragraph 10.
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LCWRA Activies

A claimant can be found to have LCWRA by satisfying any one of the below
descriptors. These descriptors are set out in Schedule 3 of the ESA Regulations and
Schedule 7 of the UC Regulations.

Unlike the test for LCW, there is no scoring system. Meeting any one descriptor is
sufficient to be found to have LCWRA. The criteria are deliberately tighter than
those set out in the descriptors under Schedule 2 for ESA and Schedule 6 for UC.

The descriptors in Schedules 3 and 7 largely correspond to highest scoring
descriptors in Schedules 2 and 6, with a few exceptions. The following activities
under Schedules 3 and 7 do not correspond to the highest scoring descriptor
under Schedule 6:

e Activity 8 — Weekly incontinence
o A claimant will meet descriptor 8(a) of Schedules 2 and 6 if they experience
an episode of incontinence once a month.
o To be LCWRA on the basis of incontinence, a claimant must have an
episode of incontinence once a week.

e Activity 15 — Conveying food/drink to mouth
o There is no equivalent activity under Schedules 2 and 8.

e Activity 16 — Chewing/swallowing food/drink
o There is no equivalent activity under Schedules 2 and 8.

e Case law interpreting the descriptors in Schedules 2 and 6 may apply to be
descriptors in Schedules 3 and 7. Any relevant guidance and case law which is
different from that set out above is provided under each activity below.
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LCWRA Activies

Activity 1.

Mobilising — Mobilising unaided by another person with or without a walking stick, manual
wheelchair or other aid if such aid is normally or could reasonably be worn or used.

Descriptors

Cannot either:
a.mobilise more than 50 metres on level ground without stopping in order to avoid
significant discomfort or exhaustion, or
b.repeatedly mobilise 50 metres within a reasonable timescale because of
significant discomfort or exhaustion.

Activity 2:

Transferring from one seated position to another.

Cannot move between one seated position and another seated position located next
to each other without receiving physical assistance from another person.

Activity 3:

Reaching.

Cannot raise either arm as if to put something in the top pocket of a coat or jacket.

Activity 4:

Picking Up, Moving and Transferring Things — Picking up and moving or transferring by the use of
the upper body and arms (excluding standing, sitting, bending or kneeling and all other activities
specified in this Schedule).

Cannot pick up and move a 0.5 litre carton full of liquid.




Activities 4, 5 and 6
LCWRA

Activity 5:

Manual Dexterity.

Cannot press a button (such as a telephone keypad) with either hand or cannot
turn the pages of a book with either hand.

Activity 6:

Making Yourself Understood — Making yourself understood through speaking, writing, typing, or
other means which are normally or could reasonably be, used unaided by another person.

Descriptor

Cannot convey a simple message, such as the presence of a hazard.

Activity 7:

Understanding Communication — Understanding communication by written means (such as hearing
or lip reading) alone, non-verbal means (such as reading 16 point print or Braille) alone, or a
combination of written and non-verbal means, using any aid that is normally or could reasonably be
used, unaided by another person.

Descriptor

Cannot understand a simple message, such as the location of a fire escape, due to
sensory impairment.




Activities 8, 9 and 10
LCWRA

Activity 8:

Incontinence — Absence or loss of control whilst conscious leading to extensive evacuation of the
bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or
adaptations which are normally or could reasonably be worn or used.

At least once a week experiences -

a.loss of control leading to extensive evacuation of the bowel and/or voiding of the
bladder, or

b.substantial leakage of the contents of a collecting device sufficient to require the
individual to clean themselves and change clothing.

Activity 9:

Learning Tasks.

Cannot learn how to complete a simple task, such as setting an alarm clock, due to
cognitive impairment or mental disorder.

Activity 10:

Awareness of Hazard.

Reduced awareness of everyday hazards, due to cognitive impairment or mental
disorder, leads to a significant risk of:

a.injury to self or others, or

b.damage to property or possessions,
such that the claimant requires supervision for the majority of the time to maintain
safety.




Activities 11 and 12
LCWRA

Activity 11

Initiating and Completing Personal Action (which means planning, organisation, problem solving,
prioritising or switching tasks).

Cannot, due to impaired mental function, reliably initiate or complete at least 2
sequential personal actions.

Activity 12:

Coping with Change.

Cannot cope with any change, due to cognitive impairment or mental disorder, to
the extent that day to day life cannot be managed.

Case Law

use of the word “any” in the descriptor for this activity.

An individual will fail if, the majority of the time: (a) they cannot cope with
significant change but (b) they can cope with less significant change. That
iIs the consequence of the word ‘any’ in descriptor 12. An individual will
succeed if, the majority of the time they cannot come with ‘any change;,
even a less significant change. It is not of itself fatal that the claimant can
sometimes cope with a change. ™

93 182. See para 7(3).
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Activities 13 and 14
LCWRA

Activity 13:

Coping with social engagement due to cognitive impairment or mental disorder.

Engagement in social contact is always precluded due to difficulty relating to others
or significant distress experienced by the claimant.

Case Law

183
o ‘dlways’ means ‘repeatedly’ or ‘persistent’ or ‘often™. It is a question of degree.

o “social” is “a simple reference to relations with other human beings”. The
activity is not concerned with leisure/pleasure but the claimant’s ability to
engage with human beings from in a professional setting to family/friends.

o "engagement” or “contact” is a matter of fact and degree and is not limited to
informal settings. Rational conclusions can be drawn from claimant'’s
lbehaviour at tribunal.

Activity 14:

Appropriateness of Behaviour with Other People — Appropriateness of behaviour with other people
due to cognitive impairment or mental disorder.

Has, on a daily basis, uncontrollable episodes of aggressive or disinhibited
behaviour that would be unreasonable in any workplace.

183. See para 14.
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Activities 15 and 16
LCWRA

Activity 15:

Conveying food or drink to the mouth.

a.Cannot convey food or drink to the claimant’s own mouth without receiving
physical assistance from someone else,

a.Cannot convey food or drink to the claimant’s own mouth without repeatedly
stopping or experiencing breathlessness or severe discomfort,

a.Cannot convey food or drink to the claimant’s own mouth without receiving
regular prompting giveri by someone else in the claimant’s physical presence, or

a.0Owing to a severe disorder of mood or behaviour, fails to convey food or drink to
the claimant’s own mouth without receiving -

ii.physical assistance from someone else, or

li.regular prompting given by someone else in the claimant’s presence.

Activity 16:

Chewing or swallowing food or drink.

a.Cannot chew or swallow food or drink;

a.Cannot chew or swallow food or drink without repeatedly stopping or
experiencing breathlessness or severe discomfort,

a.Cannot chew or swallow food or drink without repeatedly receiving regular
prompting given by someone else in the claimant’s presence, or

a.0wing to a severe disorder of mood or behaviour, fails to:

ii.chew or swallow food or drink, or

iii.chew or swallow food or drink without regular prompting given by someone else in
the claimant’s presence.




Exceptional
cCircmstances

If a claimant is found to have capability for work because they have not scored at
least 15 points or satisfied any of the descriptors to be found to have LCWRA, they
may still be found to have LCW/LCWRA on the basis of exceptional circumstances.
These grounds are only available where the claimant has been assessed and found
not to meet the thresholds to be found LCW and/or LCWRA.

Exceptional Circumstances for LCW:
e |ife threatening disease.
e substantial risk on self or others

Exceptional Circumstances for LCWRA:
e risk to self or others only.

The criteria for each of the exceptional circumstances is set out in detail below.
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Exceptional Circmstances

Life Threatening Disease

A claimant suffering from a life-threatening disease will be found to have LCW where:

e the relevant disease is uncontrollable, or it is uncontrolled by recognised

therapeutic treatment; and,

e there is a reasonable cause for it not to be controlled by that recognised
treatment.

The claimant must provide medical evidence to support that their condition meets
these criteria.

Risk to Self or Others

A claimant who does not score at least 15 points under the WCA can be treated as
having LCW on the basis that, because of their health condition or disability, there
would be a substantial risk to their health or others if they were found to have
capability for work."’

A claimant will not be found to have LCWRA where the claimant’s workplace can
provide reasonable adjustments or where the claimant can take medication or
undergo treatment to significantly reduce the substantial risk. '

184Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 5; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2)(a).
9 7 185Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6), Schedule 8, para 4 and Schedule 9, para 4; Employment and Support Allowance Regulations (Northern Ireland) 2016 at
Regulation 31(a).
186 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(3); Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 4(2).
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Select Case Law

Select Case Law

e Charlton v SSWP [2009] EWCA Civ 42: - This is the leading case on the proper
procedure that the Tribunal must follow when considering substantial risk. The
Court of Appeal was considering equivalent provisions under the legislation
governing incapacity benefit, which was replaced by ESA. However, it is well
established that the same approach applies to determining whether a
claimant can be treated as having LCW and/or LCWRA on the basis of
substantial risk for New Style ESA and UC.

o The essential question that a Tribunal must determine when considering
substantial risk is: whether there is an adequate range of work which the
claimant could undertake without creating a substantial risk to self or to
others.”™

o 0 The decision-maker must assess risk in the conte>$;csof the work or the
work-place in which the claimant might find himself. To do this, they must
set out the kind of work that a claimant could do. That work will depend on
the claimant’'s background, experlence and the disease or disablement for
which they are being assessed. Where the Tribunal is considering risk, they
must gather facts to determine what work they might be able to do. They
can draw from the claimant’s initial questionnaire, information provided as
a part of the medical examination and any evidence given on appeal to
determine what work the claimant might be able to do.”

o o This case can be distilled into a three step procedure that the Tribunal
must follow to determine the essential question:

= (a) identification of the specific disease or bodily or mental
disablement in issue;

= (b) consideration of the range of work the claimant might be expected
to do; and,

= (c) consideration of whether undertaking that work (including the
process of finding work and getting to and from work) would pose @
substantial risk to the claimant or any other person.

187.See para 46.

188. See para 36.
189. See para 38.
190. See para 46.
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Select Case Law

Select Case Law

e SPVv SSWP (UC) UA-2025-000041-ULCW: In the absence of any firm
commitment from the Department that it would expect the claimant to work
fewer than 35 hours per week, a Tribunal must consider the ground of
substantial risk within the context of a 35-hour week. In other words, the
Tribunal should consider whether the claimant working a 35-hour week
would pose a substantial risk to the health of the claimant or another person.

e ETv SSWP (UC) [2021] UKUT 47 (AAC): When considering substantial risk, the
Tribunal must also consider the risk arising from a claimant’s travel to and
from both the job centre and any workplace.

e JTvSSWP (ESA)_ [2018] UKUT 124 (AAC): When considering substantial risk,
the Tribunal must consider the conditionality that will be imposed on a
claimant if they are found to have work capability and the impact that
meeting that conditionality will have on the claimant’'s health.

e DB v SSWP (ESA)_[2017] UKUT 0251 (AAC): The Tribunal must identify the
specific type of work that a claimant could undertake without substantial risk
(before determining they do not satisfy substantial risk). The determination
as to whether a claimant can be found to have LCW on the basis of
substantial risklgils fact-specific and must be based on a claimant’s particular
circumstances. For reasons to be adequate, it must be apparent that the
claimant’s individual circumstances have been fully and properly taken into
account. The reasons must also make clear what specific type of work the

Tribunal considered that the claimant could undertake without substantial

risk to his mental or physical health.

9 9 191.See para 9.
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Select Case Law

Select Case Law

e SM v SSWP (ESA)_[2014]_ UKUT 0241 (AAC): A claimant’s ability to work at home is
not relevant to the Tribunal's consideration of substantial risk. In this case, the
statement of reasons noted that “it may be that working from home most of
the time would be a suitable option for him.” This did not meet the standard
set out in the Charlton case. The Charlton case does not envisage home-
working, this is clear from the fact that the case requires the Tribunal to
consider a claimant’s journey to and from work when considering substantial
risk.

e CL v SSWP (ESA) [2015] UKUT 0375 (AAC): This case considered SM and
concluded that it was correct on the facts. However, it qualified the decision by

saying that there is not an absolute prohibition on considering home working.™

e NS v SSWP (ESA)_[2014]_UKUT 115 (AAC): This case provides a useful overview of
the approach that a Tribunal should take when considering substantial risk. It
provides guidance on when the Tribunal is required to consider substantial risk,
and on determining whether a Tribunal’s reasons as to substantial risk are
czldequctte.194

e MLV SSWP (ESA)_[2013]_ UKUT 174 (AAC): A claimant who can be treated as
having LCW on account of substantial risk does not necessarily satisfy the test
to be treated as having LCWRA on the basis of substantial risk. LCW is
concerned with the risk that work might pose to the claimant or another
person. LCWRA is concerned with the risk that work-related activity would pose
to the claimant. Whether a claimant can be treated as having either LCW or
LCWRA on the basis of substantial risk will depend upon the nature of the

claimant’s condition, its effect, and the nature of the work-related c:c:tivity.l

95

192. See CL at para 1l.
193.See paras 41 to 50.
194.See paras 51 to 53.
195.See para 14.
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Select Case Law

LCWRA

101

The Department can only consider whether a claimant has LCWRA on the
basis of substantial risk if they have been found to have LCW, but do not meet
one of the descriptorsléénder Schedule 3 of the ESA Regulations and Schedule 7
of the UC Regulations.
To be found to have LCWRA on the basis of substantial risk, the claimant must
establish that:

e they are suffering from a specific iliness, disease or disablement; and

e because of that disease or disablement, the claimant would pose a

substantial risk to any person if they were found to not have LCWRA. "

Select Case Law

e ML Vv SSWP (ESA) [2013] UKUT 174 (AAC): A claimant who can be treated as
having LCW on account of substantial risk does not necessarily satisfy the
test to be treated as having LCWRA on the basis of substantial risk. LCW is
concerned with the risk that work might pose to the claimant or another
person. LCWRA is concerned with the risk that work-related activity would
pose to the claimant. Whether a claimant can be treated as having either
LCW or LCWRA on the basis of substantial risk will depend upon the nature
of the claimant’s condition, its effect, and the nature of the work-related

. . 198
activity.

e GC v DfC (UC)_[2024] NIComI7: Determining substantial risk requires
considering the type of work-related activity that a claimant may be
expected to undertake if they were found to have capability for work-

related activities. Risk of participating in work-related activities may be

mitigated by reasonable adjustments.

196 Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation
41(6).

197.Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6), Schedule 9, para 4; Employment and Support Allowance Regulations (Northern Ireland)
2016 at Regulation 31(2).

198. See para 14.
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Select Case Law

Select Case Law

o Appeal submissions should include a document headed “Work
Preparation Regime” which outlines the type of work-related activity

available in a claimant’s local area. That document includes the following
statement:

= “Itis important for claimants who are assessed as LCW that facilities
and reasonable adjustments are offered to accommodate health
needs, including home and telephone interviews as appropriate and
any work preparation requirements must be appropriate to their
physical and mental capability and personal circumstances”.

e |n this case, the claimant had restricted mobility. Commissioner
Stockman notes that the flexibility outlined in the Work Preparation
Regime may remove any potential risk to GC arising from the
journey to and from work related activity.

o This decision adopts in NI the GB decision of IM v SSWP [2014] UKUT 412:
= The Tribunal should be provided with evidence about all types of work-
related activity available to the claimant.”

e SG v DfC (UC) [2024] NICom 47:

o When assessing whether an individual can be treated as having LCWRA on
the basis of substantial risk, the Tribunal must address the types of work-
related activity available to the claimant in their local area. If the
Department for Communities does not provide the Tribunal with that
information, the Tribunal should direct the Department to provide it

o For alcohol misuse to constitute a disablement, it must be classified as
“alcohol dependency”. In this case, the Commissioner adopts in NI the
conclusion reached on this point in R(DLA)6/06.

199.IM v SSWP [2014 UKUT 412, see paras 85-86, 95-101, and 102-109.
200. See para 3
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Select Case Law

Select Case Law

e NS v DfC (ESA) [2023] NICom29: When considering substantial risk for LCWRA,
it is not enough for the Tribunal to state the statutory test and say that the
Appellant does not meet it. The Trlbunal s reasons must explain why the test is
not satisfied on the facts of the case. Spec:lflcally, it must consider all aspects
of the claimant’s health and any risk that their health might pose to others,
including co-workers.*”

e ET v SSWP (UC) [2021] UKUT (AAC): When considering whether a claimant can
be found to have LCWRA on the basis of substantial risk, the Tribunal must

consider risk posed by travel to and from any job centre and job interviews.

e MP v SSWP (ESA)_[2016]| UKUT 0502 (AAC): The Tribunal can conclude that a
claimant cannot be found to have LCWRA on the basis of substantial risk
where they could complete work-related activities with the support of a third
party. However, the Tribunal must be satisfied that third party support is
available to the client.

o Here, the Tribunal found that the Appellant would be able to engage in
work-related activity with the support from her husband to drive her to
and from the job centre and spend time with her while she was
participating in work-related activities. It made this conclusion without
enquiring into her husband'’s availability to provide this support. Even
though there was evidence that the husband was retired and that he
supported the claimant with other activities, the Upper Tribunal concluded
that the Tribunal erred by not making a proper enquiry into the husband’s
availability to provide support to the claimant to complete work-related
activities.*™

e CLvSSWP (ESA) [2015] UKUT 0375 (AAC): Home working may be relevant to
determining whether a claimant is able to undertake work-related activity.
This would be most relevant in circumstances where a claimant’s ability to
travel to unfamiliar places is limited.

201.See para 15.

202. See Para 15 and 16; see also para 25.
203. See para 29.

204. See para 23.
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	Work Capability Assessment
	A work capability assessment (WCA) is the process that the Department for Communities uses to determine a claimant’s ability to work. It is conducted in all claims for New Style Employment and Support Allowance and can be conducted in Universal Credit claims upon the claimant’s request. In New Style ESA claims, the WCA determines whether a claimant is eligible for New Style ESA and the group within which the claimant will be placed. In Universal Credit claims, the WCA determines whether the claimant will have work requirements and whether they will be entitled to an additional financial element in their award of UC.
	The objective of a WCA is to determine if a claimant is able to search for work and/or is able to participate in activities to improve their prospects of looking for work in the future.
	This guide will go through the various steps in the WCA, the criteria against which claimants are assessed as part of the WCA, and the potential outcomes of a WCA.
	There are three potential outcomes of a WCA. A claimant may be found to have:
	Capability for Work and Work Related Activity;
	Limited Capability for Work (LCW); or
	Limited Capability for Work Related Activity (LCWRA).
	Each of these outcomes have different consequences for a claimant. Those consequences differ slightly depending on whether the claimant is applying for New Style ESA or UC. In both instances, the determination depends upon the number of points that they score or special criteria that they satisfy in the WCA.

	LCW/LCWRA
	Universal Credit (UC) is a working age, means-tested benefit paid to individuals on a low income who are either in or out of work. All claims for Universal Credit require a claimant to accept a ‘claimant commitment’. A claimant commitment records the responsibilities that you must fulfil in connection with your UC award. Generally, a claimant commitment includes specific work-related requirements. Work-related requirements can be reduced or limited in some circumstances. One of those circumstances is where, following a WCA, a claimant is found to have LCW/LCWRA.
	If a claimant is found to have LCW, fewer work requirements can be imposed upon them as a part of their claimant commitment. A claimant who is found to have LCW will be subject to the ‘work preparation requirement’ and may be subject to a work-focused interview requirement. However, the Department may not impose any other work related requirements on a claimant with LCW.
	Generally, an assessment of LCW does not entitle a claimant to an additional financial element in their UC award. The LCW element was abolished for new claims from 3 April 2017. If you are supporting a claimant who had an award of LCW/ LCWRA from before 3 April 2017, they may continue to be entitled to the financial element of LCW. If there is a dispute or you require more information about payment of LCW, please contact Law Centre NI’s Social Security Advice Line.
	If a claimant is found to have LCWRA, no work requirements can be imposed upon them. Claimants are further entitled to the LCWRA element, which increases the financial value of their UC award.
	Welfare Reform (Northern Ireland) Order 2015 at Article 19.
	Welfare Reform (Northern Ireland) Order 2015 at Article 18.
	Welfare Reform (Northern Ireland) Order 2015 at Article 18(3).
	Welfare Reform (Northern Ireland) Order 2015 at Article 26(1)(a).
	Welfare Reform (Northern Ireland) Order 2015 at Article 26(4).
	Welfare Reform (Northern Ireland) Order 2015 at Article 24(2)(a).
	Welfare Reform (Northern Ireland) Order 2015 at Article 17(b).

	LCW/LWCRA

	Universal Credit
	Overview- Universal Credit

	LCWRA Element Rates
	From 6 April 2026, the LCWRA element will be paid to some claimants at a reduced rate. However, some claimants will still be able to get the LCWRA element at a higher rate. This section will outline the differences in the rate of payment and which claimants qualify for each rate.
	From 6 April 2026, UC claimants who are found to have LCWRA will be entitled to the LCWRA element at the lower rate unless they are in one of the three groups of claimants who are entitled to the protected rate.  The lower rate is presently set at £217.24. This rate will be frozen from 6 April 2026 until the 2029/2030 tax year. Claimants in receipt of this LCWRA rate will also be in receipt of a higher UC standard allowance.
	Three groups of claimants will be entitled to the LCWRA element at the ‘protected rate’:
	‘Pre-2026 claimants’;
	‘Severe Conditions Criteria claimants’; and,
	‘Terminally Ill claimants’.
	The protected rate is presently set at £429.80.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(2).
	The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(2).

	LCW/LCWRA
	Pre-2026 Claimants:
	A claimant can be considered a pre-2026 claimant if they meet one of the following 5 criteria and will be entitled to the LCWRA element at the protected rate.
	A claimant will be considered a pre-2026 claimant if, before 6 April 2026, they were:
	i. Continuously entitled to an award of UC which includes the
	LCWRA element;
	A claimant will be considered ‘continuously entitled’ even if a claimant’s entitlement stops because of increased income in a particular assessment period as long as they become entitled again within 6 months of their UC award stopping. In other words, the standard of ‘continuous entitlement’ ignores periods where an award stops because a claimant’s earnings exceed the threshold, as long as that period is not more than 6 months. The claimant must remain entitled to the LCWRA element whilst their earnings exceed the threshold income.

	ii. Awaiting an initial WCA before 6 April 2026;
	Awaiting an initial WCA means that a claimant has started the health journey but has not yet been assessed or received a decision on the outcome of their WCA.
	As long as a claimant has started the health journey and is awaiting assessment before 6 April 2026, they should be entitled to the LCWRA element at the protected rate. More information about how to start the health journey is available here.
	A claimant can be entitled to the protected rate of the LCWRA element even if the decision is made after 6 April 2026, as long as they are awaiting assessment before 6 April 2026.
	A claimant who makes a UC claim and declares a health condition or disability before 6 April 2026 and is found to have LCWRA will be entitled to a higher LCWRA rate, even if the decision on entitlement is made after 6 April 2026.



	Entitlement to Protected Rates
	LCWRA/LCWRA
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28A(1).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28A(2).
	The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(1).
	The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(1)(a).
	The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 2(b).
	.


	LCWRA/LCWRA
	April 2026;
	If, following re-assessment, a claimant is awarded the LCWRA element, they will be entitled to the protected rate, even if the decision on their entitlement to the LCWRA element is made after 6 April 2026.

	iii. Found to have LCW and awaiting a WCA re-assessment before 6
	iv. Entitled to the support component of ESA before 6 April 2026 and
	claims UC after 6 April 2026;
	The claimant must remain entitled to the support component from 6 April 2026 up until the date that they are awarded UC. The award of UC must include the LCWRA element for the claimant to be entitled to the protected rate.
	This only applies to paid awards. A claimant with a credits-only award of ESA before 6 April 2026 and who claims UC after 6 April 2026 will not be considered a pre-2026 claimant and will be entitled to the lower rate of the LCWRA element of UC.

	v. Found to have LCWRA but not entitled to have LCWRA element
	included in award on 6 April  2026 because they had to wait the 3-
	month relevant period.
	The LCWRA element cannot be included in a claimant’s award for the first 3 months of any claim. This is called the ‘relevant period’ in UC. You can read more about the relevant period here.
	The objective is to complete a claimant’s WCA within those 3 months. However, it can take a longer or shorter time.
	Sometimes a claimant can be assessed before the end of the 3-month relevant period. Where this occurred and it was determined before 6 April 2026 that the claimant is entitled to LCWRA but not paid until after because the 3-month relevant period has not yet completed.
	The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 3.
	The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 3(b)
	The Universal Credit and Employment and Support Allowance (Rates of Allowances) (Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 5.
	The Universal Credit and Employment and Support Allowance (Rates of Allowances)(Amendment and Modification) Regulations (Northern Ireland) 2026 at Regulation 3 (4), see Schedule 5A, para 4.



	Severe Conditions Criteria Claimant:
	A claimant will be considered a ‘severe conditions criteria claimant’ and be entitled to the LCWRA element at the ‘protected rate’ if they meet all of the following criteria:
	i. Assessed as having LCWRA;
	A claimant must meet one of the activities set out in Schedule 7 of the UC Regulations.  More information about these activities is available here.

	ii. Assessed that the LCWRA descriptor applies constantly and for the rest
	of their life;
	A descriptor applies constantly if it applies either:
	At all times; or,
	On all occasions on which the claimant undertakes or attempts to undertake the activity.

	iii. Condition has been diagnosed by a qualified HCP.

	Terminally Ill Claimant:
	A claimant who is terminally ill will be entitled to the LCWRA element of UC at the ‘protected rate’. A terminally ill claimant is a claimant who satisfies all the following conditions:
	i        i.  The claimant has a progressive disease
	ii. Death is a consequence of that disease
	iii. Death is reasonably expected within 12 months
	Terminally ill claimants are treated differently than other claimants in a number of respects. You can find more information about the rules for terminally ill claimants here.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(8).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(8).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41A(10).
	Universal Credit Regulations (Northern Ireland) 2016 at Reg 2, “terminally ill”.

	LCWRA/LCWRA

	ESA
	Employment Support Allowance (ESA) is a non-means tested benefit for working age people who have a health condition or disability which limits their ability to work. A claimant’s entitlement is based on their National Insurance contributions, and claimants continue to receive Class 1 contributions while in receipt of ESA.
	ESA administered under the Universal Credit system is called New-Style ESA. Before the introduction of Universal Credit, there were two kinds of ESA: income-related ESA (IR-ESA) and contributions-based ESA (C-ESA). IR-ESA has been replaced by UC, and most claimants who were in receipt of ESA have migrated over to UC. C-ESA claims have similarly been converted to New-Style ESA. The point at which a claimant’s C-ESA award converted to New-Style ESA depends on whether they were in receipt of just C-ESA or in receipt of both C-ESA and IR-ESA:
	If a claimant was in receipt of C-ESA only, their C-ESA claim converted to a claim for New-Style ESA on 1 December 2025.
	If a claimant was in receipt of both C-ESA and IR-ESA, their C-ESA converted to New-Style ESA when their entitlement to IR-ESA ended under managed migration.
	24. Welfare Reform Act 2012 (Commencement No. 35) (Abolition of Benefits) Order 2025 SI No. 1148 (C.55) at Article 2.

	LCWRA/LCWRA
	Capability for Work and Work Related Activity;
	Limited Capability for Work (LCW); or
	Limited Capability for Work Related Activity (LCWRA).
	If a claimant is found to have LCW, they will be placed in the LCW group. There is no additional financial award for claimants in the LCW group. New-Style ESA claimants are treated as having LCW while they are awaiting an initial assessment, so claimants who are found to have LCW will remain entitled to ESA and will receive ESA at the same rate that they did during the assessment phase. These claimants will also have limited work-related requirements. A claimant who has LCW may be subject to the ‘work preparation requirement’, and may be subject to a work-focused interview requirement. However, the Department may not impose any other work related requirements on a claimant with LCW or treated as having LCW.
	Employment and Support Allowance Regulations (Northern Ireland) 2016, at Regulation 26.
	26. Welfare Reform (Northern Ireland) Order 2015 at Article 26(1)(a).
	27. Welfare Reform (Northern Ireland) Order 2015 at Article 26(2).
	28. Welfare Reform (Northern Ireland) Order 2015 at Article 26(3).
	29. Welfare Reform (Northern Ireland) Order 2015 at Article 26(4).


	LCWRA/LCWRA
	*Some New Style Employment and Support Allowance (NS-ESA) claimants in Northern Ireland may also be entitled to a Universal Credit (UC) top-up.
	Waiting Period
	The general eligibility criteria for UC and ESA is outside of the scope of this manual. This section sets out eligibility requirements which are specific to the LCW/LCWRA element of UC and the LCW/support components of ESA.
	Waiting Period
	The LCWRA element generally cannot be added to a Universal Credit award until 3 months after the date that the claimant first applies for the LCW/LCWRA element to be included in their award or the date that they provide evidence of their limited capability for work. If a claimant is found to have LCWRA following a WCA, the LCWRA element will be added to their award from the beginning of the assessment period that follows the assessment period in which the 3-month waiting period ended. If more than three months have passed before the determination on entitlement to LCWRA, the claimant’s entitlement to the LCWRA element will be backdated to the first date in which the LCWRA element could be paid to the claimant
	Three groups of claimants are excluded from the 3-month waiting period. These are:
	Terminally ill claimants;
	Claimants who are in receipt of the support component of ESA,  and,
	Claimants who were assessed as having LCWRA but who lost entitlement because their earnings exceeded the threshold for a period of less than three months.


	Waiting Period

	ESA
	The support component cannot be added to ESA until 13 weeks after the date that the claimant is first eligible for ESA.  If a claimant’s WCA decision is only made after more than 13 weeks, the claimant’s entitlement to the support component will be backdated to the 14th week of their claim.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(5)(a).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(5)(b)(i).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 29(3)–(4)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 5; The Welfare Reform Act (Northern Ireland) 2007, at Section 24(2).
	The Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016 at Regulation 35(7)(c)

	This section of the guide sets out how to indicate that you wish to be assessed for limited capability for work and work related activity and what rates of benefits you may be entitled to while awaiting assessment.

	Application Process
	Application Process
	The processes for UC and ESA differ because of the different purposes of each benefit. All claimants who apply for ESA will begin the health journey and be assessed for WCA because it is a benefit for people who have limited capability for work. UC claimants who wish to be assessed for LCW/LCWRA must indicate that they wish to undertake the health journey and undergo a WCA.


	UC
	The way that you indicate that you wish to begin the health journey depends on whether you are a new claimant or have an existing UC award.
	If you are a new claimant, you must report, in your application, that you have a health condition and/or disability that affects your capability for work.
	If you have an existing claim, you will need to report your medical condition as a change in circumstances.
	In either circumstance, you should also provide medical evidence of your condition. UC will generally ask for a ‘fit note’, a standardised letter from your GP which notes that you are not fit for work and the period for which you are likely to continue to be unable to work.

	ESA
	All claimants who apply for ESA will have their capability for work considered. No particular indication needs to be provided – applying for the benefit itself provides the Department with an indication that you have limited capability for work. However, a claimant must provide medical certificates to receive payments in their assessment period. To ensure the assessment proceeds, the claimant must provide the required information, which is set out in detail in the section on the WCA process.
	Going on the Health Journey
	Application Process
	The time between making an application and getting a decision on the outcome of your WCA is called the assessment phase. The amount of benefit that you can receive during the assessment phase depends on which benefit you claim and your circumstances. Again, the rules are different for UC and ESA.


	Financial Element
	The date from which you can first be paid UC and the work-related requirements that you are subject to while awaiting assessment will depend on your circumstances.
	Generally, UC claimants are not treated as LCW during the assessment phase and will not be entitled to any LCWRA element until the assessment phase, which begins 3 months after you first claimed UC. There are some exceptions to this rule. Claimants who meet these exceptions and do not need to undergo an assessment will be entitled to receive the LCWRA element in the first three months of their claim.

	Work Requirements
	If you have an existing award of UC and declare a health condition, your work coach has discretion as to what work-related requirements to impose during the assessment phase. Any work-related requirements should take your conditions into account.
	If you can be treated as having LCW, you should not be required to search for work while awaiting assessment. If you can be treated as having LCWRA, you should not have any work related requirements.
	Welfare Reform (NI) Order 2015 at Article 26.
	Welfare Reform (NI) Order 2015 at Article 24.



	Assessment Phase
	Assessment Phase
	Application Process

	ESA
	Support Component
	An application for New-Style ESA has two parts: an assessment phase and the main phase. Generally, the assessment phase ends either after 13 weeks or after the Department makes a determination on the claimant’s work capability, whichever is earlier. A claimant cannot be in receipt of the support component until they have entered the main phase of their claim.
	New claimants will generally be treated as having LCW during the assessment phase as long as they have provided current medical evidence.
	Two groups of claimants cannot be treated as having LCW during the assessment phase:
	claimants who have been found to have work capability in their last assessment;
	claimants who were treated as having capability for work in the last 6 months because they failed to provide medical evidence or attend an assessment will not be treated as having LCW.
	However, if a claimant in either of these groups is appealing the Department’s decision which found them to have work capability, they can be treated as LCW while awaiting the outcome of that appeal.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 5.
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26.
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26(2)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 30(3); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 26(3).


	Application Process
	Exceptionally, the following claimants can receive the support component during the assessment phase:
	Terminally ill claimants
	This includes claimants who make an application for ESA on the ground of terminal illness or who are already in receipt of ESA and later request a revision or supersession on the basis that they are terminally ill.

	Claimants whose period of LCW is linked under the 12-week linking rule.
	The linking rules allow multiple periods of LCW to be joined together to form one continuous period for ESA. Where linking rules apply, the effect is that the claimant will be found to have LCW for the whole linked period. Periods can be linked as long as they are not more than 12 weeks apart.
	Where periods of LCW are linked, claimants can have the support component included in their ESA during the first 13 weeks of a claim.
	A claim can be linked in a few different ways:
	The claimant becomes entitled to ESA within 12 weeks of a claimant’s previous entitlement to ESA coming to an end and the claimant’s previous entitlement to ESA did not end because they were found to be fit for work.
	If the claimant’s previous entitlement ended because they failed a WCA or before they were assessed, the periods can be linked as long as the claimant’s previous award lasted for 13 weeks or longer. Where this applies, the claimant must pass a WCA before the periods can be linked, but upon receipt of the support component, it will be backdated to the beginning of the claim (rather than from 13 weeks following the ESA claim).
	The claimant becomes entitled to ESA within 12 weeks of a claimant’s previous entitlement to ESA coming to an end, and the claimant’s previous entitlement to ESA ended because they were found to be fit for work, but they are found to have LCW in the assessment connected with the subsequent claim.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1)(a)(i) and (ii); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(a)(i) and (ii).
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(b) and 7(1B)(b) and (c); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1)(b) and 7(3)(a) and (c)
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 7(1)(b) and 7(1B)(d); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(d).
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(b) and 7(1B)(a); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1)(b) and 7(3)
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 7(1)(b) and 7(1B)(b) and (c); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 7(1)(b) and 7(3)(a) and (c).
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 7(1)(b) and 7(1B)(d); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(d).



	During Assessment Phase
	The Work Capability Assessment (WCA) is the test that the Department for Communities uses to determine whether a claimant has capability for work and capability for work related activities. The WCA process has multiple steps and requires a claimant to complete a questionnaire about their health conditions and/or disability, provide medical evidence of those conditions or disability, and undergo an assessment designed to assess work capability in accordance with the WCA test. This section will go through each of those steps in the process detailing what the claimant must do at each phase and the consequences if the claimant does not comply with the WCA process.

	Work Capability Assessment Process
	Who needs to be assessed?
	UC
	As a general rule, any claimant who begins the health journey must undergo a WCA. However, a claimant can be treated as having LCW before undergoing a WCA if they:
	were previously assessed to have LCW on the basis of a WCA done for UC or New Style ESA;
	were treated as having LCW when in receipt of old style ESA and are transferring from old style ESA to UC;
	were entitled to National Insurance contribution credits for LCW when they claimed UC;
	had been receiving ESA, but stopped getting it because they turned state pension age, but are still in receipt of UC as part of a mixed-age couple;
	can be treated as having LCW;
	can be treated as having LCWRA.



	ESA
	Similarly, ESA claimants must undergo a WCA unless they can be treated as automatically having LCW. A claimant can be treated as having LCW automatically if they:
	satisfy Activity 15 (Conveying food or drink to the mouth) or 16 (Chewing or swallowing food or drink) of Schedule 3;
	are in receipt of UC and has already been assessed to have LCW.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(1)(a).
	Universal Credit (Transitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 19(2).
	Universal Credit (Transitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 22(1)(a)(i).
	Universal Credit (Trasitional Provisions) Regulations (Northern Ireland) 2016 at Regulation 22(1)(a)(ii).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(g).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(h)

	Work Capability Assessment Process

	Information required for assessment
	Generally, anyone applying for ESA or reporting to UC a condition which impacts their ability to work will undergo a WCA. Claimants who move from ESA to UC and who were in the ESA support group will not need to be re-assessed when they move to UC. They will be entitled to the LCWRA element of UC without having to undergo another WCA.
	Generally, every claimant who reports a health condition which impacts their ability to work must provide the Department with the following information to enable the Department to determine their capability for work:
	Medical evidence documenting the claimant’s limited capability for work;
	any information relating to their ability to perform the activities considered in the WCA;
	any such additional information as requested.
	These requirements have largely been implemented into the WCA process in the form of a requirement to provide fit notes, a claimant questionnaire, and attending a medical assessment designed to assess a claimant’s work capability. Each of these steps in the process will be set out in detail below.
	Some claimants do not need to provide the above information to the Department; i.e., claimants whom the Department must treat as having LCW. The list of claimants who meet this criteria is set out in detail here. Further, the Department must not require a claimant to provide the above information where it is satisfied that it already has sufficient information to determine a claimant’s capability for work.
	All other claimants must complete each of the following requirements before the Department will make a decision on their capability for work.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(1)(a)(ii);
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(1)(a); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 21(1)(a); see also Social Security (Medical Evidence) Regulations (NI) 1976 at Regulation 2.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1)(b); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(1)(c); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1)(c); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(3); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(2).

	Work Capability Assessment Process

	Medical Evidence
	A claimant must provide medical evidence of the health condition or disability that impacts their capability for work. Specifically, they must provide evidence from a healthcare professional documenting their limited capability for work for each day between the date of claim and the date of assessment. Generally, the Department expects to see a ‘fit note’; a standardised letter from a claimant’s GP which states that they are not fit for work and the period for which they are likely to continue to be unable to work. However, the regulations state that a claimant can provide other evidence of their limited capability to work if it would be unreasonable for them to provide a fit note.
	Claimants must continue to provide medical evidence for the duration of the ESA assessment phase and for their first 3 assessment periods for UC. If a claimant fails to do this, the WCA will not continue.

	Questionnaire
	The claimant questionnaire is generally sent to each claimant who must undergo a WCA. This is how the claimant fulfils the requirement to provide any information relating to the claimant’s capability to perform the activities assessed under the WCA. If the Department is satisfied that there is sufficient information to determine whether a claimant has LCW without this information, a claimant is not required to provide it.
	In UC claims, a claimant will be issued a UC50 form. In ESA claims, the form is called an ESA 50 form. The Department will issue the claimant with the relevant form within 4 weeks of reporting their condition to UC or applying for ESA. The questionnaire will ask the claimant to explain their medical condition and how it limits their capability for work. The claimant must complete and return the relevant form for their claim to proceed.
	See Regulation 2 of the Social Security (Medical Evidence) Regulations (NI) 1976.
	Regulation 2(1A) of the Social Security (Medical Evidence) Regulations (NI) 1976.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 17(1)(b) and Regulation 18(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(1)(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 17(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 21(3).

	Work Capability Assessment Process

	Failure to Complete
	If a claimant fails to return the questionnaire, they will be treated as not having LCW or LCWRA, unless they have a good reason or good cause for failing to return the form. The test that applies depends on the benefit that the claimant is applying for. The rules for ESA and UC are similar, but the terminology and test differ slightly. The tests are therefore set out separately below.
	ESA
	Before the Department may determine that a claimant does not have LCW as a result of failing to complete the ESA50, it must:
	send the claimant a further request at least 3 weeks after the date of the first request; and,
	wait at least 1 week after sending the further ESA50 to make a determination.
	Good Cause
	The Department cannot make a determination that the claimant does not have LCW on the basis of their failure to complete an ESA50 where they have good cause for not completing and returning the form.
	When determining whether a claimant has good cause for not completing and returning the ESA50, the Department must take the following matters into account:
	whether the claimant was outside of Northern Ireland at the relevant time;
	the claimant’s state of health at the relevant time; and,
	the nature of the claimant’s disability.
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 21(1); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(3).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 22(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 18(1); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 22(1).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 20; Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 24.

	Work Capability Assessment Process



	UC
	Before the Department may determine that a claimant does not have LCW as a result of failing to complete the UC50, it must:
	send the claimant a further request at least 3 weeks after the date of the first request; and,
	wait at least 1 week after sending the further ESA50 to make a determination.
	Good reason
	The Department cannot make a determination that the claimant does not have LCW on the basis of their failure to complete a UC50 where they have good reason for not completing and returning the form.
	Good reason is not defined, but the Department will consider whether it was reasonable for the claimant to act as they did. They will weigh the claimant’s actions against what a reasonable person might do in the same circumstances to determine whether the claimant had “good reason” for acting as they did. The Department should consider the same factors that they do to determine whether a claimant has “good cause” for acting as they did.

	Medical Examination
	The Department may ask a claimant to attend a medical examination as part of the WCA. This examination will be conducted by a health care professional (HCP) approved by the Department and may be conducted in person, by video, or over the telephone. The Department currently has a contract with Capita, who are responsible for carrying out medical examinations of the WCA.
	The HCP will use the information gathered in the examination to determine the claimant’s abilities in relation to the activities assessed as part of the WCA. The HCP will provide the Department with a copy of its report, which will include the number of points the HCP believes the claimant is entitled to under the WCA or any the criteria that they believe the claimant meets.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(4).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(3).
	ADM Chapter K2: Good reason at K2021; https://assets.publishing.service.gov.uk/media/6798c7f94686aac1586063e0/adm-chapter-k2-good-reason.pdf.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 19(1); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 45(1).

	Work Capability Assessment Process

	Failure to Attend
	If a claimant fails to attend a medical examination, they will be treated as not having LCW or LCWRA, unless they have a good reason or good cause for failing to attend. The test that applies depends on the benefit that the claimant is applying for. The rules for ESA and UC are similar, but the terminology and test differ slightly. The tests are therefore set out separately below.


	ESA
	A claimant can be found to have capability for work and work related activities if they fail to attend or submit to an examination. The Department can only do this if:
	the Department sent the claimant written notice of the date, time and place for the examination at least 7 days before the date of the examination; or
	The claimant agreed to accept a shorter notice period for examination.
	Good cause
	The Department cannot make a determination that the claimant does not have LCW on the basis of their failure to attend an examination where they have good cause for not completing and returning the form.
	When determining whether a claimant has good cause for not attending a medical examination, the Department must take the following matters into account:
	whether the claimant was outside of Northern Ireland at the relevant time;
	the claimant’s state of health at the relevant time; and,
	the nature of the claimant’s disability.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 45(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation19(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 19(3); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(3).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 19(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 23(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 20; Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 24.

	Work Capability Assessment Process


	UC
	Before the Department may determine that a claimant does not have LCW as a result of failing to attend a medical examination, it must:
	send the claimant written notice of the date, time and place for the examination at least 7 days before the date of the examination; or
	have given the claimant less than 7 days notice and the claimant agreed to accept it.
	Good reason
	The Department cannot make a determination that the claimant does not have LCW on the basis of their failure to attend a medical examination where they have good reason for not completing and returning the form.
	See above for detailed explanation of good reason.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 45(3).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 44(3).

	Work Capability Assessment Process
	105

	Medical examinations for the WCA are currently conducted by Capita, a private company with a contract with the Department.
	Claimants who are unhappy with any part of their assessment can make a complaint directly to Capita. As set out below, the Department is ultimately responsible for determining whether a claimant has capability for work and is not bound by the HCP’s report. Complaints to Capita, therefore, should not focus on the outcome of the WCA, but should focus on any issues that the claimant has with the medical examination or the report that the HCP produced following the medical examination. Claimants can make complaints about any issues arising from the HCP’s report, including inaccuracies, focus on particular conditions over others, or comments taken out of context.

	Audit
	Assessment reports are subject to quality check and this can result in auditing of reports. Audited reports can be subject to change. If you raise a complaint you should ask if the report was subject to quality checks and request all audit information. If you appeal against a decision, the audit materials should be included in the appeal papers provided.
	mp v dfc (PIP) {2019} NICom55



	Complaints about WCA
	Complaints Procedure
	A claimant or advisor may write to Capita outlining the grounds of the complaint by email or post at the addresses below.
	Email: Lot5.PIPCustomerRelations@haas.dfcni.gov.uk
	Post: Capita HAAS, Capita PLC, PO Box 393, Darlington DL1 9UL.
	Where a complaint is sent by email, the complainant should receive an acknowledgement within 2 days and a full response within 20 days.
	Further information about Capita’s complaints process is available here:
	If the claimant has an active appeal, the claimant should also send a copy of their complaint to the Appeals Service. A complaint is not an appeal against the decision, so it is important that the claimant also appeals a decision within the time limit. See the section on challenging decisions for more information.
	If the complainant is unhappy with the response received from Capita they can escalate their complaint to the NI Public Services Ombudsman (NIPSO)or the Independent Case Examiner (ICE)

	Complaints about WCA
	The decision as to whether an individual has LCW/LCWRA is made by a decision maker within the Department for Communities, not the HCP who conducted the medical examination. The decision maker will consider all of the available information and then issue a decision as to the claimant’s capability for work.
	Following a WCA, the Department must make one of 3 decisions:
	The claimant has LCW;
	The claimant has LCWRA;
	The claimant does not have LCW or LCWRA.
	The implications of each of these decisions for a claimant is set out in detail above.

	WCA Decisions
	Challenging a WCA Decision
	If a claimant disagrees with the Department’s decision on their capability for work, they can challenge this decision. The mandatory reconsideration processes for UC and ESA are different, but how to commence an appeal and the appeal process is largely the same for both benefits.

	UC: Mandatory Reconsideration
	If the Department finds that a UC claimant has capability for work and/or capability for work related activities, and the claimant disagrees with this decision, they must seek a mandatory reconsideration before they can appeal the decision.
	A claimant can request a mandatory reconsideration by telephoning or writing to UC within one month of the decision. It may be possible to seek a late mandatory reconsideration if it is reasonable to grant the application and there were special reasons for the delay. The claimant can apply up to a maximum of 13 months after the decision, but the longer the delay the more compelling the circumstances for delay must be.
	If the client has been found to have LCW, there may be risk in seeking a Mandatory Reconsideration. Advisers should make claimants aware of this risk.
	Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016 at Regulation 7.

	Work Capability Assessment Process

	Mandatory Reconsideration isnt required
	If the Department finds that an ESA claimant has capability for work and/or capability for work related activities, they may be able to appeal this decision without first seeking a mandatory reconsideration.
	A claimant will not need to request a mandatory reconsideration of the WCA decision before lodging an appeal where:
	This is the first time that the claimant has been found not to have LCW/LCWRA; or
	This is the first time that the claimant has failed a work capability assessment since they were previously found to have LCW/LCWRA.
	These claimants do not need to request a mandatory reconsideration because they will remain entitled to the same rate of ESA that they were receiving during the assessment phase while awaiting the outcome of their appeal. The claimant must continue to provide medical evidence while awaiting the appeal decision to be entitled to payments.
	Mandatory Reconsideration is required
	A claimant must request a mandatory reconsideration before appealing a decision which says that they have capability for work and/or capability for work related activity if this is the second subsequent decision that they have received from the Department concluding their capability for work. This is because these claimants will not be entitled to receive ESA at the assessment phase rate while awaiting an appeal in these circumstances.
	A claimant can request a mandatory reconsideration by telephoning or writing to ESA within one month of the decision. It may be possible to seek a late mandatory reconsideration if it is reasonable to grant the application and there were special reasons for the delay. The claimant can apply up to a maximum of 13 months after the decision, but the longer the delay the more compelling the circumstances for delay must be.
	If the client has been found to have LCW, there may be risk in seeking a mandatory reconsideration. This is because the Department or a later tribunal could look at the decision again and decide the claimant does not have LCW. Advisers should make claimants aware of this risk.

	Work Capability Assessment Process
	Appeal
	The claimant can appeal by completing an NOA1 (SS) Form and sending this to the Appeals Service. Alternatively, a claimant can write a letter to the Appeals Service outlining that they wish to appeal against the decision.
	In order to appeal, the claimant must enclose a copy of the mandatory reconsideration notice (if MR was required) with their form or letter.
	The normal time limit for lodging an appeal is one month from the date of the mandatory reconsideration notice. It may be possible to seek a late appeal if it is reasonable to grant the application and there are special reasons for the delay. The claimant can apply up to a maximum of 13 months after the mandatory reconsideration decision, but the longer the delay, the more compelling the circumstances must be.


	Appeals Process
	After you have lodged a valid appeal with the Appeals Service, the Department for Communities will be asked to provide an appeal submission outlining why it has reached the decision under appeal. This appeal bundle will be sent to the appellant and to the Appeals Service.
	The Appeals Service is an independent body which administers the appeals process. The appeal will be heard by an independent panel comprising a legally qualified member, a medically qualified member, and a panel member with experience of disability.
	The appellant will be asked by the appeals service to select an oral, remote or paper hearing. In an oral hearing the appellant and or witnesses can attend and give oral evidence to the tribunal. The appellant is entitled to bring a representative to the hearing. A remote hearing allows the appellant to participate online via video software. If the appellant selects a paper hearing no one will be able to attend to provide evidence.
	Work Capability Assessment Process

	Use of Medical Evidence at Appeals
	Tribunals in NI no longer request evidence directly from the appellant’s GP. Instead, the appellant and/or their representative must submit it directly to the Tribunal.
	Appellants can normally access their medical evidence free of charge, and requests should be made as soon as possible in advance of an appeal hearing to avoid an adjournment. Normally medical evidence should be produced within one month of request.
	Appellants are only required to submit the evidence to the tribunal they wish to rely upon and are not required to submit evidence which is not relevant to the WCA entitlement. Care should be taken by appellants and representatives not to submit sensitive and unauthorised information relating to a 3rd party.
	Advisers can find more specific information about assisting clients at appeal in Law Centre NI’s Adviser Practice Guide: Appeals to the Appeal Tribunal for Northern Ireland.
	Additional Guidance available via Information Commissioners Office .
	. JC v SSWP (PIP) [2016] UKUT 0533 (AAC)

	Work Capability Assessment Process
	Special Circumstances

	Special
	Circumstances
	Special Circumstances

	Claimant under 16
	Generally, an individual is only entitled to UC when they turn 18. Exceptionally, some claimants can receive UC at age 16 in special circumstances. One of those circumstances is where a claimant has LCWRA.
	To be eligible for UC at 16 on the basis of having LCWRA, a claimant must have a WCA decision which found them to have LCWRA before they apply to UC. Practically, this means that 16 year old claimants must apply to ESA to undergo a WCA before applying to UC.

	Terminal Illness
	The following differences apply to a claimant who is terminally ill:
	A claimant who is terminally ill is treated as having LCWRA.
	A terminally ill claimant does not have to serve waiting days.
	A terminally ill claimant can receive the support component during assessment phase.
	Terminally ill means death can be reasonably expected within 12 months.

	Both UC Claimants have LCWRA
	Where both claimants in a couple are found to have LCWRA, only one LCWRA element can be included in the claim.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and Schedule 9, paragraph 1.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 85(2)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 7(1)(a).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 28(4).
	Click here for table of Contents


	Special Circumstances

	ESA Disqualification Criteria
	Grounds for Disqualification
	A claimant who would otherwise be eligible to receive New-Style ESA can be disqualified from receiving ESA for up to six weeks. A claimant can be disqualified where:
	The claimant has LCW through their own misconduct.
	A claimant who has LCW as a result of pregnancy or a sexually transmitted disease cannot be disqualified on that basis.
	The claimant fails, without good cause, to attend for or submit to medical treatment which has been recommended by a doctor and the treatment would be likely to remove the limitation on the claimant’s work capability.
	The doctor recommending the treatment must be one of the claimant’s care providers. The ESA regulations specify a treatment “recommended by a doctor with whom or a hospital or similar institution with which the claimant is undergoing medical treatment”.
	The claimant fails, without good cause, to refrain from activity which is likely to slow their recovery.
	The claimant is, without good cause, absent from their home without telling the Department where they can be found.
	cause, the Department will consider whether the claimant had a good reason for acting as they did.
	Good cause means a good reason. When considering  whether a claimant has good

	has done something blameworthy, wrong or reprehensible.
	Reckless or negligent behaviour may also be misconduct, though existing case law suggests the claimant must have acted wilfully.
	In determining whether good cause has been shown, the decision-maker must take account of all the individual facts and circumstances of the case in consideration of what is reasonable. The decision-maker must consider the overall picture of the claimant’s circumstances.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(1)(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(1)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(c); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(1)(c).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(1)(d); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(1)(d).
	Sweet and Maxwell, Non Means Tested Benefits, 2025/2026 at Para 8.190.
	DMG Chapter 53: ESA – WfI, WRA, Sanctions and Hardship, Disqualification and Advance awards at 53037; https://assets.publishing.service.gov.uk/media/6895ca2fa6eb81a3f9b2e29b/dmg-ch-53.pdf.
	DMG Chapter 53: ESA – WfI, WRA, Sanctions and Hardship, Disqualification and Advance awards at 53037; https://assets.publishing.service.gov.uk/media/6895ca2fa6eb81a3f9b2e29b/dmg-ch-53.pdf.



	Special Circumstances
	Disqualification on the Basis of Hardship
	A claimant cannot be disqualified from receiving ESA if they are a ‘person in hardship’. A person in the following circumstances will be considered a person in hardship:
	The claimant is pregnant;
	A member of the claimant’s family is pregnant;
	The claimant is single and under the age of 18;
	The claimant is a member of a couple and both members are under the age of 18.
	The claimant or their partner is in receipt of one of the following benefits:
	Attendance allowance;
	Pension age disability payment;
	Armed forces independence payment;
	The daily living component of Personal Independence Payment;
	The highest or middle rate of the care component of Disability Living Allowance;
	The claimant or their partner has claimed one of the following benefits and the claim for that benefit has not yet been determined:
	Attendance allowance;
	Armed forces independence payment;
	Personal Independence Payment;
	Disability Living Allowance;
	The claimant or their partner devotes what the Department considers to be a considerable portion of each week to caring for another person who is in receipt of one of the following benefits:
	Attendance allowance;
	Pension age disability payment;
	Armed forces independence payment;
	The daily living component of Personal Independence Payment;
	The highest or middle rate of the care component of Disability Living Allowance;
	100
	101
	102
	103
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 93(3)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 157(3)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(2)(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(2)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)(c); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(2)(c).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(2)(d); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(2)(d).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(c).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(c)(i); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(d)(i)



	Special Circumstances
	The claimant or their partner devotes what the Department considers to be a considerable portion of each week to caring for another person who has claimed of the following benefits:
	Attendance allowance;
	Armed forces independence payment;
	Personal Independence Payment;
	Disability Living Allowance;
	The claimant or the claimant’s partner has attained state pension age.
	The Department is satisfied that, unless ESA is paid, the claimant or a member of their family will suffer hardship.
	The Department must have regard to all of the circumstances and the following matters in particular:
	The resources which are likely to be available to the claimant and the claimant’s family, and the length of time for which they might be available; and,
	Whether there is a substantial risk that essential items, including food, clothing and heating, will cease to be available to the claimant or a member of the claimant’s family or will be available at considerably reduced levels and the length of time for which this might be so.
	To have the Department consider a disqualification on the basis of hardship, the claimant needs to inform the Department of their circumstances. If the claimant’s circumstances fall within the list above, the claimant’s basic allowance is reduced by 20%.
	Where a claimant’s hardship is based on the fact that they, their partner or a person that they care for has claimed a benefit, they are entitled to a reduced rate of ESA (in place of disqualification) for only 26 weeks, unless they satisfy another hardship ground.
	A claimant can also be disqualified from ESA for periods of absence from Northern Ireland or for some periods spent detained in legal custody.
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(c)(ii); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(d)(ii).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(3)(d); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(3)(e).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(5); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(5).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(6)(a); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(6)(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 94(6)(b); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 158(6)(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation Reg 63(2); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Schedule 5, para 14.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 94(3)(c)(ii) and 94(4); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulations 158(3)(d)(ii) and 158(4).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulations 96 and 97.


	The previous sections of this guide have explained the implications of being found to have LCW and or LCWRA. This section will explain the criteria that a claimant must meet to be found to have LCW and LCWRA respectively, and the circumstances in which a claimant will be found to not have LCW or LCWRA.

	LCW/LCWRA Criteria
	LCW
	There are 3 different ways that a claimant can be found to have LCW:
	Treated as having LCW
	Scoring 15 points (Schedule 6 or 2)
	Exceptional circumstances
	When considering whether a claimant can be found to have LCW, advisors should consider the potential grounds in this order. First, determine whether they can be treated as having LCW. If they do not meet those criteria, determine whether they could meet descriptors which would score them 15 points. If not, consider whether any of the exceptional circumstances apply.


	Treated as having Limited Capability for Work
	In some circumstances, claimants can be treated as having LCW based on their particular health conditions or circumstances. This section will set out the claimants who can be found to have LCW based on their circumstances, rather than on scoring points under the WCA. The rules for UC and ESA are different, so the relevant circumstances for each benefit are set out below.
	LCW/LCWRA Criteria

	UC
	The circumstances in which a claimant can be treated as having LCW for UC are set out in Schedule 8 of the Regulations. Claimants in the following circumstances can be found to have LCW without the Department having to first determine whether they have scored 15 points under Schedule 6 of the UC Regulations. In other words, the fact that a claimant is in these circumstances is sufficient for them to be found to have LCW. The Department does not need to consider their functional restrictions and the points that might be awarded based on their capability for work.
	Receiving Certain Treatments
	A claimant will be found to have LCW if they are receiving or recovering from any of the following:
	Regular weekly hemodialysis for chronic renal failure;
	Treatment by way of plasmapheresis; or
	Regular weekly treatment by way of total parenteral nutrition for gross impairment of enteric function.

	In Hospital
	A claimant will be found to have LCW if they are undergoing or recovering from medical or other treatment as a patient in hospital or a similar institution. Generally, a person will be found to be receiving treatment in hospital where they have been advised by a health care professional to stay for a period of 24 hours or more following treatment. This can include attending a residential rehabilitation program for alcohol or drug dependency.

	Prevented by Law from Working
	The claimant will be found to have LCW if they have contracted an infectious disease and statute precludes an individual with that illness from working.

	Disabled and Over the Age for State Pension Credit
	A claimant who has reached the qualifying age for state pension and who is entitled to PIP has LCW.
	112
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	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 1.
	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 2(1).
	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 2(3).
	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 2(2).
	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 3.
	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 6.


	LCW/LCWRA Criteria


	ESA
	A claimant will be treated as having LCW for ESA if they are:
	Terminally ill;
	Receiving, recovering from, or are likely in the next 6 months to receive chemotherapy or radiotherapy;
	Unable or prevented from working because they have or may have been in contact with an infectious disease;
	Pregnant and there is serious risk of danger to her health or the health of her unborn child if she does not stop working;
	Pregnant and entitled to maternity allowance;
	Pregnant and not entitled to maternity allowance or statutory maternity pay, has a medical certificate which states the actual or expected delivery date and is within the period beginning with the first day of the 6th week before the expected week of childbirth and ending on the 14th day after the baby is born;
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(b).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(c).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(d).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(e).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 16(f).


	LCW/LCWRA Criteria

	Scoring 15 Points.
	A claimant will be found to have LCW if they score at least 15 points in the WCA. The relevant activities and descriptors are set out in Schedule 6 of the UC Regulations and Schedule 2 of the ESA Regulations. A full breakdown of the activities, descriptors, and point allocation is available here.
	Exceptional Circumstances
	If a claimant does not score at least 15 points in the WCA, they may still be found to have LCW if they:
	Have an uncontrolled or uncontrollable life-threatening disease; or,
	Because of their illness or disability, would pose a “substantial risk” to the health of any person if they were found to have capability to work.
	These criteria apply equally to UC and ESA. The requirements for each of the exceptional circumstances are set out in detail here.
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 15(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(3)
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2)(a); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(7) and at Schedule 8, para 5.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2(b); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(7) and at Schedule 8, para 4.



	LCW/LCWRA Criteria

	LCWRA
	There are 3 different ways that a claimant can be found to have LCWRA:
	Treated as having LCWRA
	Meet set activity (Schedule 7 or 3)
	Exceptional circumstances.
	Treated as having Limited Capability for Work and Work Related Activities
	ESA
	A claimant will be treated as having LCWRA for ESA if they are:
	Terminally ill;
	Receiving, recovering from, or are likely in the next 6 months to receive chemotherapy or radiotherapy;
	Pregnant and there is serious risk of danger to her health or the health of her unborn child if she does not stop working;
	Is in receipt of UC and has already been assessed to have LCWRA.
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	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 1.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 3.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 2.
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(5) and at Schedule 9, para 5.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(a).
	[1]Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(b).
	[1] Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(c).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(d).


	LCW/LCWRA Criteria

	UC
	A claimant will be treated as having LCWRA for UC if they are:
	Terminally ill;
	Receiving, recovering from, or are likely in the next 6 months to receive chemotherapy or radiotherapy;
	Pregnant and there is serious risk of danger to her health or the health of her unborn child if she does not stop working;
	Disabled and over the age for state pension credit
	Must be entitled to AA care component at the highest rate; PIP daily living component at the enhanced rate.
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	Meeting Set Activity or Circumstance
	A claimant will be found to have LCWRA if they meet an activity or circumstance which classifies them as LCWRA in the WCA. The relevant activities are set out in Schedule 7 of the UC Regulations and Schedule 3 of the ESA Regulations. The circumstances in which a claimant can be found to have LCWRA are set out in Schedule 9 of the UC Regulations and Regulation 31 of the ESA Regulations. A full breakdown of the relevant activities and circumstances is available here.

	Exceptional Circumstances
	If a claimant does not meet one of the descriptors in Schedule 7 or Schedule 3 in the WCA, they may still be found to have LCWRA if:
	Because of their illness or disability, would pose a “substantial risk” to the health of any person if they were found to have capability to work.
	Substantial risk applies equally to UC and ESA. The requirements for substantial risk is set out in detail here.


	Treated as not having Limited Capability for Work or Work Related Activities
	A claimant will not be treated as having LCWRA where the claimant was assessed not to have LCWRA within 6 months of their ESA claim and it does not appear to the Department that there has been a change in the claimant’s circumstances or that the previous WCA determination was based on ignorance of or mistake as to a material fact.

	Scoring Points
	The WCA assesses the extent to which a claimant with a particular physical or mental illness and/or disability can perform prescribed activities. This section provides detailed guidance on each activity and the various descriptors that a claimant must meet under each activity to be found to have LCW and/or LCWRA. This section also sets out general principles which apply to determine whether a claimant meets a particular descriptor and an overview of relevant case law which clarifies the meaning of some descriptors.
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 – 30(1); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(2).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 – 25(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6) and Schedule 9, para 4.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(3).
	Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 15(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 40(2).


	LCW/LCWRA Criteria

	General Principles
	Meeting Points Threshold
	To be found to have LCW, a claimant must score at least 15 points, awarded by meeting descriptors under the physical and or mental/cognitive/intellectual activities below. These activities are set out in Schedule 6 of the UC Regs and Schedule 2 of the ESA Regs. Each schedule has two parts. Part 1 sets out the activities and descriptors which assess the claimant’s capability for work based on their physical illness or disablement. Part 2 sets out the activities and descriptors which assess a claimant’s mental, cognitive and intellectual function. A claimant can meet the 15 point threshold by scoring points under the physical assessment only, the mental, cognitive and intellectual function assessment only, or by combining points scored under both parts.
	A claimant cannot score points for multiple descriptors within a single activity to meet the 15 point threshold. Where more than one descriptor applies within an activity, a claimant will only get points for the highest scoring descriptor.
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 at 15(3).


	LCW/LCWRA Criteria


	Most of the time/Majority of the time/Always
	A descriptor applies to a claimant if it reflects their abilities for the majority of the time or on the majority of the occasions when the claimant attempts or undertakes the activity.
	Where a claimant’s condition varies day to day, the descriptor that applies should reflect the level of activity that the claimant can perform for a reasonable, continuous period in a day or for the majority of days over a longer period.
	Where a descriptor includes the word ‘always’, it doesn’t mean at all times. A claimant can still satisfy a descriptor which must be met ‘always’ even if they have intermittent disablement.

	Aids and appliances
	When determining what descriptor applies to a claimant, the claimant should be assessed as if they are:
	wearing or fitted with any prosthesis that they might normally use; or,
	wearing or using any aid or appliance that they would normally use or wear or that they could reasonably be expected to use or wear.
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	Select Case Law
	Aids and appliances are only relevant to descriptors assessed as a part of the physical assessment:
	·TM v SSWP [2018] UKUT 9 (AAC): Aids and appliances do not apply to the descriptors relating to mental, cognitive and intellectual function.
	Physical or Mental Condition Requirement
	To score points under the assessment, your incapability must arise from a specific bodily disease or disablement or specific mental illness or disablement.
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	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(4); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(2).
	https://wcainfo.net/issues/majority-of-time-always.
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(3); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 43(2).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulations 40(4) and 41(3); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(6); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 15(5).



	LCW/LCWRA Criteria

	Select Case Law and Activity Assessment
	Physical or Mental Condition Requirement
	To score points under the assessment, your incapability must arise from a specific bodily disease or disablement or specific mental illness or disablement.
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	Guidance
	This activity generally assesses a person’s ability to walk and considers factors that impede their ability to walk.
	If a claimant meets descriptor 1a(i) or 1a(ii), they also have LCWRA
	Universal Credit Regulations (Northern Ireland) 2016 at Regulations 41(3) and 40(4)(a) and (b); Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 30(6); Employment and Support Allowance Regulations (Northern Ireland) 2008 at Regulation 15(5).

	Activity 1:
	Physical Assessment


	Select Case Law
	CS v SSWP [2014] 0579 (AAC): A claimant must be assessed based on their ability to mobilise on level ground.
	The term “on level ground” set out in (i) of the mobilising descriptor also applies to (ii) of the descriptors because part (ii) follows on from part (i) where it is expressly stated. The Department and Tribunal should read this into element (ii) of all descriptors under this activity.
	MG v DSD (ESA) [2013] NICom 8: A claimant’s ability to mobilise using a wheelchair, rather than other walking aids, where a wheelchair would normally be used by a person with the appellant’s degree of walking disablement to enhance their ability to mobilise.
	Factors relevant to whether a wheelchair would normally be used include the system of eligibility for public provision of wheelchairs and whether the claimant has been assessed for a wheelchair.
	The MG decision is binding in Northern Ireland. However, it has been questioned in GB in SI v SSWP (ESA) [2014] UKUT 308 (AAC); [2015] AACR 5.
	Advisors representing claimants in GB should be aware of the divergence in case law and avoid relying on the MG decision without considering its different treatment in GB.
	MM v SSWP (ESA) [2017] UKUT 0236 (AAC): As part of a holistic approach, the Tribunal can use time taken to walk a route to extrapolate distance to determine which descriptor the claimant meets.
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	See para 43.
	See paras 44-46.


	Activity 1:
	Physical Assessment

	Guidance
	This activity assesses a claimant’s ability to remain at a work station. To score points, a claimant must be able to show that they cannot get relief from standing by sitting.
	If a claimant satisfies descriptor 2(a), they also have LCWRA.
	Activity 2:
	Standing and Sitting


	Select Case Law
	MC v SSWP (ESA) [2012] UKUT 324 (AAC); [2013] AACR 13: A claimant who can neither stand nor sit continuously but can remain at a work station by a combination of standing and sitting for more than an hour (before needing to move away) does not meet the requirements of descriptor 2(c). However, an individual who cannot manage any of these scenarios meets the test under descriptor 2(c).

	Guidance
	This activity assesses a claimant’s ability to reach either arm above waist height.
	If a claimant satisfies descriptor 3(a), they also have LCWRA.
	Activity 3
	Reaching

	Select Case Law
	CIB/2811/1995: Reaching also involves stretching, with upper arm above shoulder level, straightening towards a notional object.
	Principles established in cases relating to similar activities under Incapacity Benefit should apply to WCA.
	CIB/2811/2005: Clarifies the meaning of “cannot raise either arm” and explains the distinction between descriptor 3(b) and descriptor 3(c).
	“…It is clear that with full elbow flexion, a person can just raise his arm to his head as if to put on a hat without raising his upper arm above shoulder level. His arm does not need to be above his head for this purpose. At most, his hand needs to be level with or slightly above the top of his head.”
	“By contrast, raising an arm above a person’s head as if to reach for something means that more than a minimal amount of the arm must be above head level. Reaching involves a degree of stretching, and involves being able to raise the upper arm above shoulder level and to go at least some way towards straightening the arm in moving it towards a notional object.”
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	See para 6.
	. See para 7.


	Activity 3
	Reaching
	Activity 4
	Picking Up, Moving and Transferring Things – Picking up and moving or transferring by the use of the upper body and arms.


	Guidance
	This activity focuses on a claimant’s ability to pick up and move specified objects. It does not consider a claimant’s ability to carry those objects.
	A claimant’s problems with their neck, shoulders, arms or back are relevant to their ability to complete this activity.
	If a claimant satisfies descriptor 4(a), they also have LCWRA.
	Activity 4
	Picking Up, Moving and Transferring Things – Picking up and moving or transferring by the use of the upper body and arms.

	Select Case Law
	KH v SSWP (ESA) [2014] UKUT 0455 (AAC): The fact that a claimant only has one limb does not mean that they are unable to complete this activity. Where a claimant only has one good limb, the WCA must consider their ability to complete this activity with one good limb.
	The requirement that both hands be used together has gone. The Secretary of State, in this appeal, has submitted that it is generally accepted that a person could transfer an empty cardboard box using one hand while supporting the box against another part of the body.  I disagree.  There is no suggestion in the descriptor that the size of the bulky object has diminished because of the change in the descriptor.  Further, the descriptor relates to picking up and moving or transferring using the upper body and arms.  In my judgment, the effect of the change of wording is that the use of both hands together is no longer essential. If it can be picked up and moved by the use of one arm and the upper body, presumably by wedging it under the arm, that will suffice. But not everybody is expected to be able to do that. It appears to me that the tribunal concluded, as it was entitled to, that this claimant would reasonably require both arms to perform the task.
	AG v SSWP [2018] UKUT 137 (AAC): Further development following the KH decision. Where a claimant only has one good arm and picks up an item by wedging it under their arm, the decision maker must consider any impact that this would have on the claimant’s back, particularly where a claimant would need to do this activity repeatedly.
	“The upper body includes the back. Therefore, the effect on a back condition of picking up and moving a light, bulky object, using the one arm wedging technique, must be taken into account. In so far as the ESA Handbook suggests a different approach, I decline to follow it. Is not an authoritative guide to the interpretation of the ESA Regulations 2008.”
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	See para 5.
	. See para 8.


	Activity 4
	Picking Up, Moving and Transferring Things – Picking up and moving or transferring by the use of the upper body and arms.

	Select Case Law
	SP v SSWP (ESA) [2014] UKUT 0010 (AAC): This activity assesses a claimant’s ability to pick up the specified object without stooping or reaching. A claimant must be able to complete the activity with reasonable regularity and with some degree of repetition.
	The submission of the Secretary of State is correct in stating that the activity relates to upper limb power. That is clear from the activity heading. I accept also that it is intended to reflect the ability to pick up and transfer articles at waist level, without stooping or reaching.  It is nonetheless the case that capability of performing an activity is considered in relation to the performance of that activity reasonably reliably and repeatedly.
	MK v SSWP (ESA) [2016] UKUT 0074 (AAC): The ability to lift the objects specified is assessed based on their weight and does not consider a claimant’s ability to lift them without spilling the contents.
	The carton [of liquid in descriptors (a) and (b)] is closed…The purpose of the descriptor is to assess a person’s ability to pick up and carry objects over a brief distance…Cartons of liquid and empty cardboard boxes are chosen as ordinary everyday objects of a similar size and weight to those that employees might be asked to move…The purpose is not to test people’s ability to ensure that they don’t spill liquid from an open container; instead it is about their ability to pick up and move everyday objects.
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	See para 7.
	See para 17.


	Activity 4
	Picking Up, Moving and Transferring Things – Picking up and moving or transferring by the use of the upper body and arms.

	Guidance
	This activity focuses on a claimant’s hand and wrist function with work-related tasks, like using a mouse or computer keyboard.
	A ‘meaningful mark’ is a low bar. It can be satisfied by a claimant signing their name or making a tick mark.
	If a claimant satisfies descriptor 5(a), they also have LCWRA.
	Activity 5
	Manual Dexterity

	Select Case Law
	DG v SSWP (ESA) [2014] UKUT 100 (AAC): A claimant can only score points under descriptor 5(d) if they are unable to use both a keyboard and a mouse. If a claimant can use either a mouse or a keyboard, they will not be awarded points under this descriptor.
	SSWP v LH [2017] UKUT 475 (AAC): Clarifies the meaning and standard of a “meaningful mark”.
	I agree with Judge Ward in SM v SSWP [2015] UKUT 617 (AAC) that descriptor 5(c) is not concerned with the content of what is written. The only issue is whether it is meaningful. It has to be capable of conveying meaning. Random doodling or scribbling is not sufficient. It is not, though, necessary to convey any particular meaning. None is specified, so any meaning will do. It might be in the form of words, like a person’s name or signature. Or it might be in the form of some symbol, such as a tick that could indicate agreement on a form or a cross that could indicate a vote at an election.
	NA v SSWP (ESA) [2018] UKUT 399 (AAC): The decision-maker must consider whether the claimant can make a mark with either hand. Must also consider more than just the claimant’s signature on their ESA50 to determine whether they score points under this descriptor.
	“…failure to consider in the round and across a number of potential or actual situations whether the claimant was unable with his right hand or his left hand to make a meaningful mark with a pen or pencil. For example, could he make the mark of a tick or a cross with either his right or his left hand on a census form or an election card? If he could, even if it was only with one hand, it is not apparent on what basis it could be concluded that he could not make a meaningful mark with either hand.”
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	See para 15.
	See para 26.


	Activity 5
	Manual Dexterity
	Guidance
	This activity considers a claimant’s ability to communicate.
	The test is whether a claimant can convey a simple message at all or to strangers.
	If a claimant satisfies descriptor 6(a), they also have LCWRA.
	Activity 6
	Making Yourself Understood – Making yourself understood through speaking, writing, typing, or other means which are normally or could reasonably be used, unaided by another person.


	Select Case Law
	There is no significant case law in relation to this activity.
	There is no significant case law in relation to this activity.

	Guidance
	This activity previously focused only on a claimant’s ability to understand by hearing, but has been broadened to include understanding communication. The rationale for the change was that a person who is unable to hear is not necessarily unable to work.
	If a claimant satisfies descriptor 7(a), they also have LCWRA.
	Activity 7
	Understanding Communication – Understanding communication by verbal means (such as hearing or lip reading) alone, non-verbal means (such as reading 16 point print or Braille) alone, or a combination of verbal and non-verbal means, using any aid that is normally or could reasonably be used, unaided by another person.

	Select Case Law
	AT &VC v SSWP (ESA) [2015] UKUT 445 (AAC); [2016] AACR 8: A claimant can score points under this activity if they can either not hear or not see. It is not necessary to establish that a claimant can neither hear nor see to score points.
	…the terms “verbal” and “non-verbal” were confusing because both forms of understanding in activity 7 relate to verbal communications in that the activity was about understanding words, whether written or spoken. It appeared that in activity 7 “verbal” was used to mean “spoken” and “nonverbal” was used to mean “written”;
	As the words of activity 7 in both Schedules 2 and 3 were ambiguous the judge considered the legislative history from which it was clear that the legislative intention since ESA was introduced had been that, in order to qualify under a relevant descriptor, a claimant need be impaired in either hearing or vision (but not both) or, as amended, in understanding either spoken or written communication (but not both).
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	AT &VC v SSWP (ESA) [2015] UKUT 445 (AAC); [2016] AACR 8: A claimant can score points under this activity if they can either not hear or not see. It is not necessary to establish that a claimant can neither hear nor see to score points.
	…the terms “verbal” and “non-verbal” were confusing because both forms of understanding in activity 7 relate to verbal communications in that the activity was about understanding words, whether written or spoken. It appeared that in activity 7 “verbal” was used to mean “spoken” and “nonverbal” was used to mean “written”;
	As the words of activity 7 in both Schedules 2 and 3 were ambiguous the judge considered the legislative history from which it was clear that the legislative intention since ESA was introduced had been that, in order to qualify under a relevant descriptor, a claimant need be impaired in either hearing or vision (but not both) or, as amended, in understanding either spoken or written communication (but not both).

	Select Case Law
	See para 37.
	See paras 43 to 45 and para 48.

	Activity 7
	Understanding Communication – Understanding communication by verbal means (such as hearing or lip reading) alone, non-verbal means (such as reading 16 point print or Braille) alone, or a combination of verbal and non-verbal means, using any aid that is normally or could reasonably be used, unaided by another person.
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	Guidance
	This activity previously considered a claimant’s visual impairment, but now tests a claimant’s ability to navigate and maintain safety.
	Activity 8
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Activity 8
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	CC v SSWP (ESA) [2015] UKUT 0062 (AAC): ‘Crossing the road’ in descriptor 8(b) provides an example of a potential hazardous activity. It should not be treated as the descriptor’s test.
	IU v SSWP [2025] UKUT 130 (AAC): A claimant’s ability to navigate safely is a material factor. A claimant should score points if they cannot navigate safely.
	CE/3723/2016; SSWP v AI [2017] UKUT 346 (AAC): Clarifies the meaning of sensory. The Tribunal determines that an impairment to a claimant’s middle ear is an impairment of a sensory system.
	The claimant had Menieres disease, which caused dizziness, affected her ability to walk, and caused nausea when walking. The Tribunal found that she met descriptor 8(b).
	SSWP withdrew the appeal to the Upper Tribunal on the basis that the following evidence established that the claimant had an impairment of a sensory system:
	“I would regard sensory as meaning all information about the external world which is inputted into the brain. Put another way, sensory means afferent inputs, as opposed to efferent outputs (nerves to muscles). Maintaining balance requires the integration of various sensory inputs, including proprioceptive signals from sensory receptors in joint capsules and skin, vision and the vestibular system. The receptor organ of the latter is part of the middle ear, with the inputs going to the brain along with hearing in the vestibulocochlear nerve.”
	Select Case Law
	Select Case Law
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	Guidance
	This activity is concerned with a claimant’s loss of dignity rather than their capability for work. Loss of dignity is significant enough to mean that someone with significant incontinence issues does not have capability for work.
	The test is whether the claimant has a loss of control of their bowel or bladder, not the urgency or frequency of a claimant’s need to use the toilet.
	Descriptor 9(b) is about the claimant’s risk of incontinence.
	Activity 9
	Incontinence – Absence or loss of control whilst conscious leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	Select Case Law
	Select Case Law
	MH v DSD (ESA) [2016] NICom 49: It is not reasonable to conclude that a claimant can avoid incontinence by fasting. Further, a claimant’s mobility is relevant to determining their capability for work under this activity.
	“More importantly, however, even in that factual context, Mrs Commissioner Brown emphasised the requirement to consider the question of reasonableness and practicability. In the instant case, it is, in my view, wholly unreasonable to accept that the appellant’s problems with incontinence can be avoided through what would be compulsory fasting. Moreover, I have noted that the appellant also suffers from a further medical condition – Type II diabetes – in which close monitoring of diet is essential. It is axiomatic that it is wholly unreasonable to suggest that the control of one medical condition, and, accordingly, effect on functional ability, might be alleviated by adopting a regime which might have an adverse effect on the control of a secondary medical condition.”
	The Chief Commissioner also considered and accepted that mobility may be a relevant factor when considering a claimant’s capability in relation to activity 9.
	The Chief Commissioner adopted the findings in FR v SSWP (ESA) [2015] UKUT 0151 (AAC) (paras 16-19). The FR decision was following the decision in EM v SSWP [2014] UKUT 0034 (AAC) (see below). Both of those cases rejected the Medical Services Handbook which states: “In terms of continence problems as a result of time taken to get to toilet facilities because of poor mobility, this issue would not be considered in this activity area as mobilising issues are covered elsewhere.”
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	See para 20.
	See paras 31 and 32.


	Activity 9
	Incontinence – Absence or loss of control whilst conscious leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	Select Case Law
	Select Case Law
	EM v SSWP [2014] UKUT 0034 (AAC): The test for descriptor 9(a)(i) is whether the claimant experiences a loss of control leading to extensive evacuation at least once a month. The claimant will still score points if their mobility contributed to the loss of control. Further, any change of clothing is sufficient to score points under descriptor 9(b). A claimant does not need to change their outer clothing to score points. Needing to change their pants is enough to satisfy the descriptor.
	“In descriptor 9(a)(i) the only question is whether at least once a month the claimant experiences loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder sufficient to require cleaning and a change of clothes. The fact that this is because the claimant is unable to reach a toilet in time because of other physical problems is irrelevant, as one would expect bearing in mind that the purpose of the descriptor is to deal with questions of personal dignity and social acceptability.”
	“All that is required is a change of clothing, not a complete change. Further, while pads are not normally regarded as items of clothing, pants are so regarded. While pads can be disposed of once soiled, clothes are normally retained. In practical terms, bearing in mind that the activity is dealing with matters of personal dignity and social acceptability, it appears to me that almost any change of clothing would count for this purpose since the soiled clothing would then have to be retained in the workplace for the rest of the day by the person who has soiled him or herself with the real risk of the clothing in question being seen or smelled by others in the workplace. If, however, pants are disposable, then in my view it would be likely to be the responsibility of the employer to ensure that there were facilities for them to be disposed of. Further it does not appear to me to have been intended that a change of disposable protective sanitary wear was to be relevant, since that would normally be needed in the event of the sort of accident contemplated by the descriptor. For those reasons, I would not consider that in most, if not all, circumstances a change of such wear was properly to be included in a change of clothing.”
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	Para 25.
	Para 23.


	Activity 9
	Incontinence – Absence or loss of control whilst conscious leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	PC v SSWP [2015] UKUT 0285 (AAC): Descriptor 9(a) is about protecting a claimant’s dignity, not assessing their functional ability to carry out work tasks.
	“Descriptor 9(a), however, has a different logic. It is not about bodily and mental processes used to do work. A monthly incontinence event of the type prescribed is of itself unlikely to have any significant bearing on the performance of work tasks. There must be a different reason for the legislator deciding that anyone within descriptor 9(a) meets the condition of having limited capability for work. I think it is obvious that this is connected to the deeply personal and potentially embarrassing and distressing nature of significant continence problems.”
	CL v SSWP (ESA) [2019] UKUT 39 (AAC): A claimant’s loss of control of their bowel and/or bladder must occur when they are fully conscious.
	“Descriptor 9 deals with an award of points where the person suffers from loss of continence when fully conscious.”
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	Para 30.
	. Para 25.


	Activity 9
	Incontinence – Absence or loss of control whilst conscious leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity considers a claimant’s involuntary loss of consciousness or altered consciousness that results in “significantly disrupted awareness or concentration”.
	The focus is on the claimant’s ability during waking moments.
	“Altered consciousness” means the “definite clouding of mental faculties resulting in loss of control of thoughts or actions”.
	Under this activity, the points that a claimant can score depends upon the frequency of the claimant’s lost or altered consciousness. If it happens once per week, the claimant will score 15 points. If it happens once per month, the claimant will score 6 point
	Activity 10
	Consciousness During Waking Moments.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8
	See para 10.
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	Select Case Law
	BB v SSWP (ESA) [2011] UKUT 158 (AAC); [2012] AACR 2: The previous interpretation of “incapable of a deliberate act” which applied to incapacity benefit does not apply to the ESA criteria. This is because the new legislation says that the lost or altered consciousness should result in significantly disrupted awareness or concentration.
	CB v SSWP (ESA) [2015] UKUT 0287 (AAC): Clarifies the meaning of “lost consciousness” and “altered consciousness”.
	“Lost consciousness” will, in most cases, be self explanatory. As to “altered consciousness” I note what is said in the Training and Development WCA Handbook, which gives guidance to Healthcare Professionals on the scope of the descriptors. Whilst it is not binding on decision makers or tribunals, I agree with and adopt the following proposition:
	“’Altered consciousness’ implies that, although the person is not fully unconscious, there is a definite clouding of mental faculties resulting in loss of control of thoughts and actions.”
	An exact diagnosis is not necessarily required. Rather, the focus should be on determining whether or not the claimant’s state of lost or altered consciousness arises from “a specific bodily disease or disablement”. This is because activity 10 is in Part 1 of Schedule 2 (“physical disabilities”), and so falls squarely within the provisions of regulation 19(5)(a) which is set out above.  As a consequence, if a claimant’s condition which gives rise to episodes of lost or altered consciousness arises from a mental illness or disablement, that claimant will not fall within the ambit of activity 10.
	DM v Department for Social Development (ESA) [2013] NICom 17; C3/12-13 (ESA): Falling asleep during the day is not loss of consciousness.
	On the issue of sleep and consciousness, the relevant activity is headed “Remaining conscious during waking moments”. It is long established that the heading to each activity is integral to understanding the scope of the descriptors within it, as stated by Commissioner Brown in C2/98(IB) and
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	Activity 10
	Consciousness During Waking Moments.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8
	Chief Commissioner Martin in C31/98(IB). Whereas those cases applied to IB,
	they are equally applicable to ESA. The correct approach to the activity
	excludes considerations of periods of normal sleep. Falling asleep during the
	day does not equate to loss of consciousness.
	JG v SOS (ESA) [2013] UKUT 0496 (AAC): As a general rule, natural tiredness will not be sufficient to find loss of control. However, a claimant may score points where the tiredness arises from a medical condition or medication if the tiredness is so extreme that the claimant does not have voluntary control over their sleep.
	With regard to Judge Jacobs’ observations in paragraph 8 of his decision [AB v SSWP (ESA) [2012] UKUT 151 (AAC)] that natural tiredness is something we all experience and can control and that it cannot be described as involuntary in the context of this descriptor, I would agree that this is the case in general. It would not, however, be true of somebody suffering from narcolepsy, nor would it be true of somebody who has been administered a sedative designed to cause them to fall asleep, or which has that consequence. There will be occasions when the tiredness or drowsiness is so extreme that voluntary control is lost. Whether there are occasions when the claimant’s medication results in such occasions, and if so, how frequently this occurs, is a matter for the tribunal to determine.
	BG v SOS (ESA) [2013] UKUT 0504 (AAC): A claimant’s panic attack may be considered under this descriptor because, while it is not a physical condition, it can manifest physical conditions.
	“…On the face of it a serious panic attack could have that effect and could lead to the awarding of points. There is nothing in the descriptor which prevents altered consciousness from being result of a panic attack...”
	RA v SSWP (ESA) [2010] UKUT 301 (AAC): Alcohol dependency is not relevant to this activity, nor are the effects of consuming alcohol. Alcohol dependency is a mental condition and should be considered under the mental, cognitive and intellectual function assessment
	Para 24.
	Para 9.
	Para 11.
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	Select Case Law
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	Activity 10
	Consciousness During Waking Moments.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Mental, Cognitive and Intellectual Function Assessment
	To score points under these activities, a claimant’s incapacity must arise from a specific mental illness or disablement.

	Guidance
	This activity assesses a claimant’s ability to learn new tasks.
	If a claimant meets descriptor 11(a), they also have LCWRA.
	The simple tasks cited in the descriptors are examples only; they are not a definitive test. They should not be mistaken for the legal test that a claimant must meet to be awarded points under this activity.
	Activity 11
	Learning Tasks
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	SSWP v AT (ESA) [2017] UKUT 338 (AAC): This case provides guidance on the factors that a Tribunal must consider to determine whether a claimant meets a descriptor under this activity.
	The Tribunal erred in law by not providing reasons why they disagreed with HCP report that the client could learn how to do certain tasks.
	An inability to read or process numbers is not enough in and of itself to determine entitlement because the purpose of this activity is to consider the claimant’s ability for ‘learning tasks’.
	In this particular case the Tribunal’s consideration of just one example (alarm clock) was insufficient.
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	Activity 11
	Learning Tasks
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity focuses on a claimant’s ability to recognise risks from common hazards.
	It contemplates significant risk of injury, rather than risk of significant injury.
	The more supervision that a claimant requires to avoid risk, the higher the points that claimant should be awarded.
	If a claimant meets descriptor 12(a), they also have LCWRA.
	Activity 12
	Awareness of Everyday Hazards (such as boiling water or sharp objects).
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	Para 8.
	Para 10.
	. Para 15.
	Activity 12
	Awareness of Everyday Hazards (such as boiling water or sharp objects).
	AT v SSWP (ESA) [2013] UKUT 0630 (AAC): The descriptors under this activity do not contemplate self-harm.
	The appellant's representative argues additionally that the tribunal fell into error in their consideration of descriptor 12 of the version of schedule 2 then applicable, concerning awareness of hazards, because they failed to take into account her propensity to self-harm. Although I did not have the benefit of full argument on this issue, it seems to me that a descriptor which talks in terms of reduced awareness of everyday hazards due to cognitive impairment or mental disorder, leading to a significant risk of injury to self or others, does not contemplate self-harm, which may be a deliberate act, albeit one which may result from mental health difficulties. I therefore reject that particular point; there does seem to be an assumption implicit in the statement of reasons that self-harm problems which did not result in hospital attendance for admission could simply be ignored for all purposes. These are highly complex issues which defy such a simplistic approach.
	RR v SSWP [2018] UKUT 143 (AAC): The risk of social interaction is not an everyday hazard.
	The meaning and scope of activity 12 is clear from the words of the activity itself…The word “such” shows that “boiling water or sharp objects” are examples of the intended meaning of everyday hazards…”.
	“…social interactions to which the Appellant claimed to be vulnerable are not ‘everyday hazards’ within activity 12, and so it was not necessary for the FTT to have explored whether those situations posed a significant risk of injury to her.”
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity is concerned with routine activity.
	To score points under this activity, a claimant must have difficulty with at least 2 tasks.
	Personal action is about planning, organisation, problem-solving, prioritising and switching tasks.
	A claimant must be able to complete tasks reliably and repeatedly. If they cannot, they are unable to complete the task and should be awarded points under this activity. The time that a claimant takes to complete a task can be an indicator as to whether they could complete the task repeatedly.
	The meaning of this activity is set out in the activity itself and tribunals should be careful to ensure their consideration of the descriptor reflects this meaning. The Tribunal must consider a claimant’s ability to undertake all elements of personal action.
	If a claimant meets descriptor 13(a), they also have LCWRA.
	Activity 13
	Initiating and Completing Personal Action (which means planning, organisation, problem solving, prioritising or switching tasks).
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	MW v SSWP (ESA) [2014] UKUT 0112 (AAC): A claimant with obsessive compulsive disorder who takes longer to complete an activity than the average person because of checking behaviours can score points under this activity.
	“…The material features of the legislation are, first, that it is not enough that the claimant can initiate and complete personal actions – he or she must be able to do so “reliably” – and, secondly, a finding that a person can sometimes reliably initiate or complete actions may rule out descriptor 13(a) – at least on a literal construction of that descriptor – but it leaves open the possibility of either of descriptors 13(b) or 13(c) being satisfied since those descriptors are satisfied if the claimant cannot reliably initiate or complete at least two person actions “for the majority of the time” or “frequently”.
	MP v SSWP (ESA) [2015] UKUT 0458 (AAC): Determined that a definition of personal action is not required. A common sense approach of what personal action involves should be taken. The Tribunal’s consideration of the activity must be confined to the personal actions that incorporate each of the tasks set out in the activity itself.
	“The tribunal’s decision on Activity 13 must relate only to actions that involve all these tasks. This does not mean that the tribunal must find evidence of an action involving all those tasks that the claimant cannot complete. It may be that there will be evidence from, say, dressing that shows the claimant being unable to plan by selecting appropriate clothing to wear outdoors, which can be put together with evidence from, say, cooking, that shows the claimant being unable to prioritise tasks.”
	“…To put it differently. The tribunal must always be sure that the evidence on which it relies actually demonstrates an ability to undertake all the tasks required by the activity.”
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	Para 6.
	Para 34.
	Para 35.


	Activity 13
	Initiating and Completing Personal Action (which means planning, organisation, problem solving, prioritising or switching tasks).
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity assesses a claimant’s ability to deal with changes in their routine.
	The focus is on whether change is planned or unplanned, rather than expected, unexpected, or unforeseen.
	If a claimant meets descriptor 14(a), they also have LCWRA.
	Activity 14
	Coping with Change.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	GC v SSWP (ESA) [2013] UKUT 0405 (AAC): Provides clarity on the meaning of “cope” in activities 14 and 16.
	“To “cope” is a word of relatively general application.  Its significance in the present context is well expressed by a definition given in the Oxford English Dictionary (Online Edition) of “To manage, deal (competently) with, a situation or problem.” It seems to me that a variety of human behaviours and responses may be indicative of a failure to “cope” in such a sense.  Among them may be stress reactions and discomfort sufficient to require the intervention of another in circumstances where such intervention would not normally be expected.”
	SC v DSD (ESA) [2013] NICom 48: A claimant’s ability to drive is not relevant to assessing their ability under this activity.
	“The tribunal has not made an appropriate inference from the fact that the Appellant can drive when it concludes that he does not fall into the descriptors within the “coping with change” activity. The activity is not directed at how a claimant reacts to unanticipated events but how the claimant responds to changes in planned events.”
	SP v SSWP [2014] UKUT 0522 (AAC): The test is the claimant’s ability to cope with change when they are on their own, not when they are being supported.
	“…Activity 14 is not concerned with an ability to cope when supported but only about ability to cope when on one’s own…”.
	“…Descriptor 14(c) concerns the ability to cope with “minor unplanned change”; by the very nature of things, such change does not happen daily to those who, because of mental disablement, strive hard to avoid it; what matters is that ordinary daily life is made significantly more difficult if there is such change…”.
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	Para 6.
	Para 10.
	Para 3.
	Para 5.


	Activity 14
	Coping with Change.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity focuses on a claimant’s ability to go out without someone else’s help. It considers a claimant’s restrictions on going out that are based on mental health conditions rather than physical conditions which restrict a claimant’s mobility.
	This activity considers a claimant’s ability to go to familiar places, on the basis that the workplace will be a familiar place.
	Activity 15
	Getting About
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	DA v SSWP (ESA) [2011] UKUT 79 (AAC): Clarifies the meaning of descriptors 15(a) and 15(b).
	“The words ‘cannot get to any specified place’ (in 15(a))…clearly mean that there is no place with which the claimant is familiar (or would be familiar with if she went out which she could get to on her own. The words ‘is unable to get to a specified place…without being accompanied by another person on each occasion’ (in 15(b))…mean that the claimant always needs to be accompanied when getting to an unfamiliar place”.
	Note: This case refers to descriptors 18(a) and 18(b). When relying on this case, descriptor 15(a) can be substituted for 18(a) and descriptor 15(b) can be substituted for 18(b), as presented above.
	PC v SSWP [2015] UKUT 0531 (AAC): Descriptor 15(a) requires more than just stepping out.
	“…Activity 15 is concerned with ‘getting about’, and descriptor 1 is satisfied if a claimant “cannot get to any place outside the claimant’s home with which the claimant is familiar”. For my part, I do not consider that putting out the bins or going outside to have a cigarette amounts to ‘getting about’, even if there is a chance of meeting a neighbour or visitor to the building when doing so. In my judgment, descriptor 1 of Activity 15 requires an investigation of whether a claimant can go to a place outside the immediate vicinity of their home, and that in order to satisfy the descriptor it is not necessary for a claimant to establish that he or she cannot go beyond their front door.”
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	Para 15.
	Para 8.


	Activity 15
	Getting About
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	AB v SSWP (ESA) [2016] UKUT 0096 (AAC): A taxi journey is an accompanied journey.
	“If a claimant suffers from anxiety such that he would not be able to undertake the journey on foot but would be sufficiently reassured by the mere presence of someone else in a vehicle with him, then such a taxi journey would be “accompanied” because, even if the claimant and the taxi driver did not interact by way of discourse, the presence of the taxi driver would be a significant contributory factor to that claimant’s ability to make that journey… Put another way, if a claimant can only undertake a journey to an unfamiliar place by taxi because of a requirement of undertaking the journey in the presence of another person or because the assistance of that other person is required, then that journey is, for the purposes of the relevant descriptor, an accompanied one.”
	Para 12.

	Activity 15
	Getting About
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	To score points under this activity, a claimant’s social engagement must be restricted because of “difficulty relating to others or significant distress”.
	Descriptor 16(a) considers a claimant’s engagement with anyone.
	Descriptors 116(b) and 16(c) look at a claimant’s capability for social engagement with strangers.
	If a claimant satisfies descriptor 16(a), they also have LCWRA.
	Activity 16
	Coping with Social Engagement – Coping with social engagement due to cognitive impairment or mental disorder.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	JC v SSWP (ESA) [2014] UKUT 352 (AAC); [2015] AACR 6: This case considers what social engagement involves and resolves conflicts on the meaning of the descriptors in this activity that arose in previous Upper Tribunal Decisions.
	Broadly the activity does not exist in some sort of artificial or parallel universe entirely divorced from the real world of work. Therefore in considering the descriptors they should be set in some context of the ability to engage in social contact required to work.
	The Commissioners move from ideas of friendliness, geniality and companionship to elements of reciprocity, give and take, initiation and response. These later elements can exist along side the former but such qualities are also possible without friendliness, geniality and companionship. This is often the case in the workplace.
	Participation in an activity is not on it’s own sufficient to determine if a claimant satisfies the Activity. Rather consideration must be given to:
	The nature and quality of the examples of communication and behaviour they take into account (and thus the reciprocity, give and take, initiation and response shown thereby) would, for reasons given in the Activities and their Descriptors, be likely to be an effective barrier to the claimant working.
	This approach was adopted in Northern Ireland in C28/15-16 (ESA).
	See para 16.
	See para 32.
	See para 35.

	Activity 16
	Coping with Social Engagement – Coping with social engagement due to cognitive impairment or mental disorder.
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Guidance
	This activity considers the appropriateness of a claimant’s behaviour towards other people due to cognitive impairment or mental disorder
	The frequency of a claimant’s episodes determines how many points they will score under this activity.
	If descriptor 17(a) applies, the claimant also has LCWRA.
	Activity 17
	Appropriateness of Behaviour with Other People

	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Select Case Law
	WT v SSWP (ESA) [2013] UKUT 0556 (AAC): Clarifies that “daily basis” for descriptor 17(a) does not mean every day.
	I fortify myself in this view because the ordinary meaning of the words "on a daily basis" seem to me to connote a lesser test than "every day". The phrase is not confined to events which happen literally every day…”.
	WC v SSWP (ESA) [2014] UKUT 0363 (AAC): Suggests a methodical approach to considering this activity. Further confirms that serious verbal aggression may satisfy the criteria of the descriptors for this activity.
	Approach:
	Does the claimant have a cognitive impairment or mental disorder?
	If so, does that cause the claimant to behave in the way described by the descriptor, namely:
	Does the claimant have episodes of aggressive or disinhibited behaviour?
	Are any such episodes uncontrollable?
	How often do they occur (noting the words of the descriptor: ‘on a daily basis’, ‘frequently’, ‘occasionally’).
	Would such behaviour be unreasonable in any workplace?
	KE v SSWP (ESA) [2013] UKUT 0370 (AAC): A claimant who displayed abusive verbal behaviour in a Jobcentre was entitled to points under this activity. Verbal abuse was a classic form of disinhibited behaviour and equivalent behaviour would be unreasonable in a workplace.
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	Para 41; See paras 40-42.
	.See paragraph 10.



	Activity 17
	Coping with Social Engagement – Coping with social engagement due to cognitive impairment or mental disorder.
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8
	A claimant can be found to have LCWRA by satisfying any one of the below descriptors. These descriptors are set out in Schedule 3 of the ESA Regulations and Schedule 7 of the UC Regulations.
	Unlike the test for LCW, there is no scoring system. Meeting any one descriptor is sufficient to be found to have LCWRA. The criteria are deliberately tighter than those set out in the descriptors under Schedule 2 for ESA and Schedule 6 for UC.
	The descriptors in Schedules 3 and 7 largely correspond to highest scoring descriptors in Schedules 2 and 6, with a few exceptions. The following activities under Schedules 3 and 7 do not correspond to the highest scoring descriptor under Schedule 6:
	Activity 8 – Weekly incontinence
	A claimant will meet descriptor 8(a) of Schedules 2 and 6 if they experience an episode of incontinence once a month.
	To be LCWRA on the basis of incontinence, a claimant must have an episode of incontinence once a week.
	Activity 15 – Conveying food/drink to mouth
	There is no equivalent activity under Schedules 2 and 8.
	Activity 16 – Chewing/swallowing food/drink
	There is no equivalent activity under Schedules 2 and 8.
	Case law interpreting the descriptors in Schedules 2 and 6 may apply to be descriptors in Schedules 3 and 7. Any relevant guidance and case law which is different from that set out above is provided under each activity below.

	LCWRA Activies
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Activity 1:
	Mobilising – Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid is normally or could reasonably be worn or used.

	Activity 2:
	Transferring from one seated position to another.

	Activity 3:
	Reaching.

	Activity 4:
	Picking Up, Moving and Transferring Things – Picking up and moving or transferring by the use of the upper body and arms (excluding standing, sitting, bending or kneeling and all other activities specified in this Schedule).
	LCWRA Activies
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Activities 4, 5 and 6
	LCWRA



	LCWRA
	Activity 4, 5 and 6
	Activity 5:
	Manual Dexterity.

	Activity 6:
	Making Yourself Understood – Making yourself understood through speaking, writing, typing, or other means which are normally or could reasonably be, used unaided by another person.

	Activity 7:
	Understanding Communication – Understanding communication by written means (such as hearing or lip reading) alone, non-verbal means (such as reading 16 point print or Braille) alone, or a combination of written and non-verbal means, using any aid that is normally or could reasonably be used, unaided by another person.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Activities 8, 9 and 10
	LCWRA



	LCWRA
	Activity 4, 5 and 6
	Activity 8:
	Incontinence – Absence or loss of control whilst conscious leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.

	Activity 9:
	Learning Tasks.

	Activity 10:
	Awareness of Hazard.
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8

	Activities 11 and 12
	LCWRA


	Activity 11:
	Initiating and Completing Personal Action (which means planning, organisation, problem solving, prioritising or switching tasks).

	Activity 12:
	Coping with Change.
	CH v SSWP (ESA) [2013] UKUT 0207 (AAC): Explains the significance of the use of the word “any” in the descriptor for this activity.
	An individual will fail if, the majority of the time: (a) they cannot cope with significant change but (b) they can cope with less significant change. That is the consequence of the word ‘any’ in descriptor 12. An individual will succeed if, the majority of the time they cannot come with ‘any change’, even a less significant change. It is not of itself fatal that the claimant can sometimes cope with a change.


	Case Law
	Activities 13 and 14
	Activity 13:
	Coping with social engagement due to cognitive impairment or mental disorder.

	Case Law
	KB v SSWP (ESA) [2013] UKUT 152 (AAC):
	‘always’ means ‘repeatedly’ or ‘persistent’ or ‘often’”. It is a question of degree.
	“social” is “a simple reference to relations with other human beings”. The activity is not concerned with leisure/pleasure but the claimant’s ability to engage with human beings from in a professional setting to family/friends.
	“engagement” or “contact” is a matter of fact and degree and is not limited to informal settings. Rational conclusions can be drawn from claimant’s behaviour at tribunal.


	Activity 14:
	Appropriateness of Behaviour with Other People – Appropriateness of behaviour with other people due to cognitive impairment or mental disorder.
	Activities 15 and 16
	LCWRA


	Activity 15:
	Conveying food or drink to the mouth.
	Activity 16:
	Chewing or swallowing food or drink.

	If a claimant is found to have capability for work because they have not scored at least 15 points or satisfied any of the descriptors to be found to have LCWRA, they may still be found to have LCW/LCWRA on the basis of exceptional circumstances. These grounds are only available where the claimant has been assessed and found not to meet the thresholds to be found LCW and/or LCWRA.
	Exceptional Circumstances for LCW:
	life threatening disease.
	substantial risk on self or others
	Exceptional Circumstances for LCWRA:
	risk to self or others only.
	The criteria for each of the exceptional circumstances is set out in detail below.

	Exceptional Circmstances
	Life Threatening Disease
	A claimant suffering from a life-threatening disease will be found to have LCW where:
	the relevant disease is uncontrollable, or it is uncontrolled by recognised therapeutic treatment; and,
	there is a reasonable cause for it not to be controlled by that recognised treatment.
	The claimant must provide medical evidence to support that their condition meets these criteria.

	Risk to Self or Others
	A claimant who does not score at least 15 points under the WCA can be treated as having LCW on the basis that, because of their health condition or disability, there would be a substantial risk to their health or others if they were found to have capability for work.
	A claimant will not be found to have LCWRA where the claimant’s workplace can provide reasonable adjustments or where the claimant can take medication or undergo treatment to significantly reduce the substantial risk.
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	Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 5; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(2)(a).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6), Schedule 8, para 4 and Schedule 9, para 4; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(a).
	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 25(3); Universal Credit Regulations (Northern Ireland) 2016 at Schedule 8, para 4(2).




	Exceptional Circmstances
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	Charlton v SSWP [2009] EWCA Civ 42: ·  This is the leading case on the proper procedure that the Tribunal must follow when considering substantial risk. The Court of Appeal was considering equivalent provisions under the legislation governing incapacity benefit, which was replaced by ESA. However, it is well established that the same approach applies to determining whether a claimant can be treated as having LCW and/or LCWRA on the basis of substantial risk for New Style ESA and UC.
	The essential question that a Tribunal must determine when considering substantial risk is: whether there is an adequate range of work which the claimant could undertake without creating a substantial risk to self or to others.
	o  The decision-maker must assess risk in the context of the work or the work-place in which the claimant might find himself. To do this, they must set out the kind of work that a claimant could do. That work will depend on the claimant’s background, experience, and the disease or disablement for which they are being assessed. Where the Tribunal is considering risk, they must gather facts to determine what work they might be able to do. They can draw from the claimant’s initial questionnaire, information provided as a part of the medical examination and any evidence given on appeal to determine what work the claimant might be able to do.
	o  This case can be distilled into a three step procedure that the Tribunal must follow to determine the essential question:
	(a) identification of the specific disease or bodily or mental disablement in issue;
	(b) consideration of the range of work the claimant might be expected to do; and,
	(c) consideration of whether undertaking that work (including the process of finding work and getting to and from work) would pose a substantial risk to the claimant or any other person.
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	See para 46.
	See para 36.
	See para 38.
	See para 46.


	Select Case Law
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8


	Select Case Law
	SP v SSWP (UC) UA-2025-000041-ULCW: In the absence of any firm commitment from the Department that it would expect the claimant to work fewer than 35 hours per week, a Tribunal must consider the ground of substantial risk within the context of a 35-hour week. In other words, the Tribunal should consider whether the claimant working a 35-hour week would pose a substantial risk to the health of the claimant or another person.
	ET v SSWP (UC) [2021] UKUT 47 (AAC): When considering substantial risk, the Tribunal must also consider the risk arising from a claimant’s travel to and from both the job centre and any workplace.
	JT v SSWP (ESA) [2018] UKUT 124 (AAC): When considering substantial risk, the Tribunal must consider the conditionality that will be imposed on a claimant if they are found to have work capability and the impact that meeting that conditionality will have on the claimant’s health.
	DB v SSWP (ESA) [2017] UKUT 0251 (AAC): The Tribunal must identify the specific type of work that a claimant could undertake without substantial risk (before determining they do not satisfy substantial risk). The determination as to whether a claimant can be found to have LCW on the basis of substantial risk is fact-specific and must be based on a claimant’s particular circumstances.  For reasons to be adequate, it must be apparent that the claimant’s individual circumstances have been fully and properly taken into account. The reasons must also make clear what specific type of work the Tribunal considered that the claimant could undertake without substantial risk to his mental or physical health.
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	See para 9.


	Select Case Law
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8



	Select Case Law
	SM v SSWP (ESA) [2014] UKUT 0241 (AAC): A claimant’s ability to work at home is not relevant to the Tribunal’s consideration of substantial risk. In this case, the statement of reasons noted that “it may be that working from home most of the time would be a suitable option for him.” This did not meet the standard set out in the Charlton case. The Charlton case does not envisage home-working, this is clear from the fact that the case requires the Tribunal to consider a claimant’s journey to and from work when considering substantial risk.
	CL v SSWP (ESA) [2015] UKUT 0375 (AAC): This case considered SM and concluded that it was correct on the facts. However, it qualified the decision by saying that there is not an absolute prohibition on considering home working.
	NS v SSWP (ESA) [2014] UKUT 115 (AAC): This case provides a useful overview of the approach that a Tribunal should take when considering substantial risk. It provides guidance on when the Tribunal is required to consider substantial risk, and on determining whether a Tribunal’s reasons as to substantial risk are adequate.
	ML v SSWP (ESA) [2013] UKUT 174 (AAC): A claimant who can be treated as having LCW on account of substantial risk does not necessarily satisfy the test to be treated as having LCWRA on the basis of substantial risk. LCW is concerned with the risk that work might pose to the claimant or another person. LCWRA is concerned with the risk that work-related activity would pose to the claimant. Whether a claimant can be treated as having either LCW or LCWRA on the basis of substantial risk will depend upon the nature of the claimant’s condition, its effect, and the nature of the work-related activity.
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	See paras 41 to 50.
	See paras 51 to 53.
	See para 14.


	Select Case Law
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8



	LCWRA
	The Department can only consider whether a claimant has LCWRA on the basis of substantial risk if they have been found to have LCW, but do not meet one of the descriptors under Schedule 3 of the ESA Regulations and Schedule 7 of the UC Regulations.
	To be found to have LCWRA on the basis of substantial risk, the claimant must establish that:
	they are suffering from a specific illness, disease or disablement; and
	because of that disease or disablement, the claimant would pose a substantial risk to any person if they were found to not have LCWRA.
	Select Case Law
	ML v SSWP (ESA) [2013] UKUT 174 (AAC): A claimant who can be treated as having LCW on account of substantial risk does not necessarily satisfy the test to be treated as having LCWRA on the basis of substantial risk. LCW is concerned with the risk that work might pose to the claimant or another person. LCWRA is concerned with the risk that work-related activity would pose to the claimant. Whether a claimant can be treated as having either LCW or LCWRA on the basis of substantial risk will depend upon the nature of the claimant’s condition, its effect, and the nature of the work-related activity.
	GC v DfC (UC) [2024] NICom17: Determining substantial risk requires considering the type of work-related activity that a claimant may be expected to undertake if they were found to have capability for work-related activities. Risk of participating in work-related activities may be mitigated by reasonable adjustments.
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	Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(2); Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6).
	Universal Credit Regulations (Northern Ireland) 2016 at Regulation 41(6), Schedule 9, para 4; Employment and Support Allowance Regulations (Northern Ireland) 2016 at Regulation 31(2).
	See para 14.



	Select Case Law
	101

	Select Case Law
	Appeal submissions should include a document headed “Work Preparation Regime” which outlines the type of work-related activity available in a claimant’s local area. That document includes the following statement:
	“It is important for claimants who are assessed as LCW that facilities and reasonable adjustments are offered to accommodate health needs, including home and telephone interviews as appropriate and any work preparation requirements must be appropriate to their physical and mental capability and personal circumstances”.
	In this case, the claimant had restricted mobility. Commissioner Stockman notes that the flexibility outlined in the Work Preparation Regime may remove any potential risk to GC arising from the journey to and from work related activity.
	This decision adopts in NI the GB decision of IM v SSWP [2014] UKUT 412:
	The Tribunal should be provided with evidence about all types of work-related activity available to the claimant.
	SG v DfC (UC) [2024] NICom 47:
	When assessing whether an individual can be treated as having LCWRA on the basis of substantial risk, the Tribunal must address the types of work-related activity available to the claimant in their local area. If the Department for Communities does not provide the Tribunal with that information, the Tribunal should direct the Department to provide it.
	For alcohol misuse to constitute a disablement, it must be classified as “alcohol dependency”. In this case, the Commissioner adopts in NI the conclusion reached on this point in R(DLA)6/06.
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	.. See para 3


	Select Case Law
	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8
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	Navigation and Maintaining Safety – Navigation and maintaining safety using a guide dog or other aid if either or both are normally used or could reasonably be used.
	Activity 8



	Select Case Law
	NS v DfC (ESA) [2023] NICom29: When considering substantial risk for LCWRA, it is not enough for the Tribunal to state the statutory test and say that the Appellant does not meet it. The Tribunal’s reasons must explain why the test is not satisfied on the facts of the case. Specifically, it must consider all aspects of the claimant’s health and any risk that their health might pose to others, including co-workers.
	ET v SSWP (UC) [2021] UKUT (AAC): When considering whether a claimant can be found to have LCWRA on the basis of substantial risk, the Tribunal must consider risk posed by travel to and from any job centre and job interviews.
	MP v SSWP (ESA) [2016] UKUT 0502 (AAC): The Tribunal can conclude that a claimant cannot be found to have LCWRA on the basis of substantial risk where they could complete work-related activities with the support of a third party. However, the Tribunal must be satisfied that third party support is available to the client.
	Here, the Tribunal found that the Appellant would be able to engage in work-related activity with the support from her husband to drive her to and from the job centre and spend time with her while she was participating in work-related activities. It made this conclusion without enquiring into her husband’s availability to provide this support. Even though there was evidence that the husband was retired and that he supported the claimant with other activities, the Upper Tribunal concluded that the Tribunal erred by not making a proper enquiry into the husband’s availability to provide support to the claimant to complete work-related activities.
	CL v SSWP (ESA) [2015] UKUT 0375 (AAC): Home working may be relevant to determining whether a claimant is able to undertake work-related activity. This would be most relevant in circumstances where a claimant’s ability to travel to unfamiliar places is limited.
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	See para 15.
	. See Para 15 and 16; see also para 25.
	See para 29.
	See para 23.
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